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ATTORNEYS OF RECORD
JULIEN A. HURLEY,

Fairbanks, Alaska,

Attorney for Plaintili' and Appellee.

CECIL H. CLEGG,
Fairbanks, Alaska,

CHAS. E. TAYLOR,
Fairbanks, Alaska,

Attorneys for Defendants and Appellants.

Li the District Court for the Territory of Alaska,

Fourth Division

No. 3802

EDNA G. PILGRIM,
Plaintiff,

vs.

0. M. GRANT, GEORGE MUTCHLER, DAVID
MUTCHLER, and JOHN MUTCHLER,

Defendants.

AMENDED COMPLAINT
Comes now the plaintiff above named, and by

leave of the Court first had and obtained, files this

her amended complaint, and for cause of action

against the above named defendants complains and

alleges

:
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1.

That, on the eighteenth day of December, A. D.
one thousand nine hundred twenty-nine, the plain-

tiff was, and ever since has been, and now is, the

owner and entitled to the possession of an undivided

one-half interest in and to the Irishman No. One
lode mining claim, situate between St. Patrick

Creek and Happy Creek, in the Fairbanks Mining
and Recording Precinct, Fourth Judicial Division,

Territory of Alaska.

That, on the eighteenth day of December, A. D.

one thousand nine hundred twenty nine, the de-

fendant O. M. Grant was the owner of an undivided

one-half interest in and to the said Irishman No.

One lode mining claim.

2.

That, on the twenty fourth day of September,

A. D. one thousand nine hundred thirty two, the

above named defendant O. M. Grant, who was then

the owner of an undivided one half interest in and

to the said Irishman No. One lode mining claim, by

a written agreement granted to the above named

defendants, George Mutchler, David Mutchler, and

John Mutchler, an undivided one quarter interest

in and to the said Irishman No. One lode mining

claim. [1*]

That the defendant O. M. Grant is now the owner

of an undivided one quarter interest in and to the

said Irishman No. One lode mining claim, and the

defendants George Mutchler, David Mutchler and

I

(

•Page numbering appearing at the foot of page of original certified

Transcript of Eecord.
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John Mutchler are the owners of an undivided

one quarter interest in and to the said Irishman No.

One lode mining claim.

3.

That, on or about the first day of January, A. D.

one thousand nine hundred thirty, the said defend-

ant O. M. Grant began actual mining operations

on said Irishman Xo. One lode mining claim. That,

thereafter and on or about the first day of October,

A. D. one thousand nine hundred thirty two, the

said defendants O. M. Grant, George Mutchler,

David Mutchler, and John Mutchler, commenced to

work and mine said Irishman No. One lode min-

ing claim and to extract ore therefrom and to

mill the same, and are now engaged in actual mining

oj3erations on said Irishman No. One lode mining

claim. That there is a vein on said Irishman No.

One lode mining claim, rumiing parallel with the

side line of said Irishman No. One lode mining

claim, where said Irishman No. One lode mining-

claim adjoins that certain lode mining claim known

as the Wasp lode mining claim. That all of said

mining operations of the said defendants and all

ore extracted from said Irishman No. One lode

mining claim were and are in and from the said

vein, and said vein has its apex on said adjoining

claim known as the Wasp lode mining claim.

4.

That, after the first day of October, A. D. one

thousand nine hundred thirty two, and before the

sixth day of June, A. D. one thousand nine hundred
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thirty three, and as a result of the mining opera-

tions of these defendants on the said Irishman No.

One lode mining claim, [2] these defendants dis-

covered that the said vein on which they were work-

ing on the said Irishman No. One lode mining

claim had its apex on an adjoining claim known as

the Wasp lode mining claim, which was then owned

by, and the title to which was in, one H. N. Macomb.

That the title in and to said Wasp lode mining

claim in the said H. N. Macomb then and there

constituted an outstanding and adverse title as

against the right, title, and interest of this plaintiff

and these defendants in and to the said Irishman

No. One lode mining claim.

5.

That the defendants did not inform plaintiff that

said vein had its apex on said adjoining claim

known as the Wasp lode mining claim, and plain-

tiff had no knowledge of said fact, and thereafter

and on about the sixth day of Jul}^, A. D. one thou-

sand nine hundred thirty three, the said defendants,

secretly and without the knowledge of this plain-

tiff, purchased from the said H. N. Macomb the

said outstanding adverse title in and to the said

Wasp lode mining claim, and secured from the said

H. N. Macomb a deed transferring to said defend-

ants all the right, title, and interest of the said

H. N. Macomb in and to the said Wasp lode

mining claim. That said deed was not filed and re-

corded by said defendants mitil the twenty seventh

day of January, A. D. one thousand nine hundred
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thirty four. That the consideration for said deed

and transfer of the said Wasp lode mining claim

from the said H. N. Macomb to said defendants, as

shown by the said deed, was the sum of one dollar,

but plaintiff is informed and believes, and therefore

alleges, that the actual consideration paid by said

defendants to the said H. N. Macomb for the said

Wasp lode mining claim was the sum of three hun-

dred dollars. That defendants purchased said Wasp
lode mining claim for the purpose of protecting

their interest in the said Irishman No. One lode

mining claim, and for the further purpose of at-

tempting to defraud this plaintiff of her interest in

said vein on said Irishman No. One lode mining

claim. [3]

6.

That, on or about the thirteenth day of October,

A. D. one thousand nine hundred thirty four, plain-

tiff first learned that the said vein on the Irishman

No. One lode mining claim had its apex on the

adjoining claim known as the Wasp lode mining

claim, hereinabove described, and on the fifteenth

day of October, A, D. one thousand nine hundred

thirty four, plaintiff informed defendants that she

had just learned that said vein on the said Irishman

No. One lode mining claim had its apex on the

adjoining claim known as the Wasp lode mining

claim, and offered to pay to the said defendants

one half of the purchase price which they had paid

for the said Wasp lode mining claim, and demanded

a deed from the said defendants transferring to this

plaintiff an undivided one half interest in and to
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the said Wasp lode mining claim, but the said de-

fendants failed, refused, and neglected to accept

one half of the purchase price which they had paid

for the said Wasp lode mining claim, and refused

to deed and transfer to this plaintiff an undivided

one half interest in and to said Wasp lode mining

claim, and still refuse to accept one half of the

purchase price which they paid for said claim, and

to transfer and convey to this plaintiff an undivided

one half interest in and to the said Wasp lode

mining claim.

7.

That, ever since the twenty fourth day of Septem-

ber, A. D. one thousand nine hundred thirty two,

plaintiff and defendants have been, and now are,

tenants in common in the said Irishman No. One

lode mining claim, and plaintiff, by reason of the

premises and of the facts as hereinabove alleged,

is entitled to a deed from these defendants convey-

ing to her an undivided one half interest in and to

the said Wasp lode mining claim, the legal title to

which now stands in the names of these defendants.

8.

That plaintiff has no plain, speedy, and adequate

remedy at law. [4]

II.

And for a second and further cause of action

against the above named defendants, plaintiff com-

plains and alleges:
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1.

That, on the eighteenth day of December, A. D.

one thousand nine hundred twenty nine, plaintiff

was, and ever since has been, and now is, the owner

and entitled to the possession of an undivided one

half interest in and to that certain lode mining

claim known and described as the Irishman No. One
lode mining claim, situate between St. Patrick

Creek and Happy Creek, in the Fairbanks Mining

and Recording Precinct, Fourth Judicial Division,

Territory of Alaska. That, on the twenty fourth

day of September, A. D. one thousand nine hundred

thirty two, the above named defendant O. M. Grant

was, ever since has been, and now is, the owner of

an undivided one quarter interest in and to the said

Irishman No. One lode mining claim, and the de-

fendants George Mutchler, David Mutchler, and

John Mutchler were, ever since have been, and now

are, the owners of an undivided one quarter interest

in and to the said Irishman No. One lode mining

claim.

2.

That, on or about the first day of October, A. D.

one thousand nine hundred thirty two, the said de-

fendants O. M. Grant, George Mutchler, David

Mutchler, and John Mutchler commenced to work

and mine said Irishman No. One lode mining claim,

and to extract ore therefrom and mill the same.

That said defendants have extracted from said

claim and converted to their own use valuable ores,

and have refused to account to plaintiff for her
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share thereof. That there is a vein on said Irish-

man No. One lode mining claim, running parallel

with the side line of said Irishman No. One lode

mining claim, where said Irishman No. One lode

mining claim adjoins that certain lode mining claim

known as the AVasp lode mining claim. That all of

said mining operations of the said defendants and

all ore extracted from said Irishman No. One [5]

lode mining claim were and are in and from said

vein, and said vein has its apex on said adjoining

claim known as the Wasp lode mining claim.

3.

That, after the first day of October, A. D. one

thousand nine hundred thirty two, and before the

sixth day of July, A. D. one thousand nine hundred

thirty three, and as a result of the mining opera-

tions of these defendants on the said Irishman No.

One lode mining claim, these defendants discovered

that the vein on which they were working on the

said Irishman No. One lode mining claim had its

apex on an adjoining claim, known as the Wasp
lode mining claim, which was then owned by, and

the title to which was in, one H. N. Macomb. That

the title in and to said Wasp lode mining claim

in the said H. N. Macomb then and there constituted

an outstanding and adverse title as against the

right, title, and interest of this plaintiff and these

defendants in and to the said Irishman No. One

lode mining claim.
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4.

That the defendants did not inform pUiintiff that

said vein had its apex on said adjoining claim

known as the Wasp lode mining claim, and plaintiff

had no knowledge of said fact, and thereafter and

on or about the sixth day of July, A. D. one thou-

sand nine hundred thirty three, the said defendants,

secretly and without the knowledge of this plaintiff,

purchased from the said H. N. Macomb the said

outstanding adverse title in and to the said Wasp
lode mining claim, and secured from the said H. X.

Macomb a deed transferring to said defendants all

the right, title, and interest of the said H. N.

Macomb in and to the said Wasp lode mining

claim. That said deed was not filed and recorded

l\v said defendants until the twenty seventh day of

January, A. D. one thousand nine hundred thirty

four. That the consideration for said deed and

transfer of the said Wasp lode mining claim from

the said H. N. Macomb to the said defendants, as

shown by said deed, was the sum of [6] one dollar,

but plaintiff is informed and believes, and therefore

alleges, that the actual consideration paid by said

defendants to the said H. N. Macomb for the said

Wasp lode mining claim was the sum of three hun-

dred dollars. That defendants purchased said Wasp
lode mining claim for the purpose of protecting

their interest in said Irishman No. One lode mining

claim, and for the further purpose of attempting

to defraud this plaintiff of her interest in said

vein on said Irishman Xo. One lode mining claim.
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5.

That, on or about the thirteenth day of October,

A. D. one thousand nine hundred thirty four, plain-

tiff first learned that the said vein on the said Irish-

man No. One lode mining claim had its apex on the

adjoining claim known as the Wasp lode mining

claim, hereinabove described, and on the fifteenth

day of October, A. D. one thousand nine hundred

thirty four, plaintiff informed defendants that she

had just learned that said vein on the said Irishman

No. One lode mining claim had its apex on the

adjoining claim known as the Wasp lode mining

claim, and offered to pay to the said defendants

one half of the purchase price which they had paid

for the said Wasp lode mining claim, and demanded

a deed from the said defendants transferring to this

plaintiff an undivided one half interest in and to

the said Wasp lode mining claim, but the said de-

fendants failed, refused, and neglected to accept

one half of the purchase price w^hich they had paid

for the said Wasp lode mining claim, and refused

to deed and transfer to this plaintiff an undivided

one half interest in and to the said Wasp lode

mining claim, and still refuse to accept one half of

the purchase price which they paid for said claim

and to transfer and convey to this plaintiff an un-

divided one half interest in and to the said Wasp
lode mining claim.

6.

That plaintiff is now, and ever since the sixth

day of July, A. D. [7] one thousand nine hundred

thirty three, has been, the equitable owner of an
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undivided one half interest in and to the said Wasp
lode mining claim.

7.

That, since the sixth day of July, A. D. one thou-

sand nine hundred thirty three, defendants have

mined and extracted valuable ore from the said

Wasp lode mining claim, and have converted the

same to their own use, and have failed and refused

to account to plaintiff for her share thereof.

8.

That, since the twenty fourth day of September,

A. D. one thousand nine hundred thirty two, the

above named defendants have wrongfully assumed

and exercised the sole and exclusive possession and

control of the said Irishman No. one lode mining

claim, and ever since said date have refused to allow

plaintiff to enter into possession of said mining

claim or any part thereof, and have denied her

right to any interest in said mining claim or to

the possession of any part thereof, and ever since

said sixth day of July, A. D. one thousand nine

hmidred thirty three, said defendants have wrong-

fully assmned and exercised the sole and exclusive

possession and control of the said Wasp lode mining

claim, and have refused to allow plaintiff to enter

into possession of said mining claim or any part

thereof, and have denied her right to any interest

in said mining claim or to the possession of any

part thereof.

9.

That plaintiff is informed and believes, and there-

fore alleges, that said defendants have extracted
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ores from said Irishman No. One lode mining claim

and from said Wasp lode mining claim, of the value

of more than forty thousand dollars, and have kept

and converted to their own use the profits from said

ores and from their said mining operations, in the

sum of more than thirty thousand dollars, and have

failed and refused, and still fail and refuse, to ac-

count to this [8] plaintiff for her share of said

profits.

10.

That plaintiff has been compelled to employ the

services of an attorney to institute this action, and

two thousand dollars is a reasonable sum to l)e

allowed to plaintiff as an attorney fee herein.

11.

That plaintiff has no plain, speedy, and adequate

remedy at law.

Wherefore

:

Plaintiff prays judgment against these defend-

ants as follows:

On her first cause of action:

(1) That it be declared that the defendants hold

an undivided one half interest in and to the said

Wasp lode mining claim in trust for this plaintiff.

(2) That defendants be required to convey to

plaintiff, by a good and sufficient deed, an undivided

one half interest in and to the said Wasp lode

mining claim.

On her second cause of action:

(1) That defendants be required to account to

plaintiff for all of the ore extracted by them from
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the said Irishman No. One lode mining claim and

from the said Wasp lode mining claim.

(2) That plaintiff recover judgment against de-

fendants for one half the value of all ore extracted

by the said defendants from the said Irishman No.

One lode mining claim and from the said Wasp lode

mining claim.

That ijlaintiff recover from defendants a reason-

able attorney fee in the sum of two thousand dol-

lars, together with her costs and disbursements of

this action.

And for such other and further relief as to this

Honorable Court may seem just and equitable in the

premises.

JULIEN A. HURLEY
Attorney for Plaintiff. [9]

United States of America,

Territory of Alaska—ss.

Edna G. Pilgrim, being first duly sworn accord-

ing to law, on her oath deposes and says:

I am the plaintiff in the above entitled action: I

have read the within and foregoing amended com-

plaint, know the contents thereof, and the matters

and things therein set forth are true, as I verily

believe.

EDNA 0. PILGRIM.

Subscribed and sworn to before me on this the

8th day of February, A. D. oue thousand nine lum-

dred thirty-five.

[Seal] ^JULIEN A. HURLEY,
Notary Public in and for the Territory of Alaska.

My commission expires 12 June, A. 1). 1937.
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Service of the foregoing Amended CV^mplaint by

receipt of a copy thereof is hereby acknowledged

this 8 day of Feby. 1935.

CHAS. E. TAYLOR,
CECIL H. CLEGG,
Attorneys for Defendants.

[Endorsed] : Filed in the District Court, Territoiy

of Alaska, 4th Div. Feb. 8, 1935. N. H. Castle, Clerk.

By E. A. Tonseth, Deputy. [10]

[Title of Court and Cause.]

MOTION TO STRIKE PORTIONS OF
AMENDED COMPLAINT.

Come now the defendants, David Mutchler and

John Mutchler, and respectfully move the Court to

strike from the Amended Complaint herein the fol-

lowing portions of the alleged first cause of action,

to-wit

:

1. All of paragraph 2 on the ground that the

same is irrelevant and immaterial.

2. (a) That portion of paragraph 3 reading as

follows: ''That, on or about the first day of Jan-

uary, A. D. one thousand nine hundred thirty, the

said defendant O. M. Grant began actual mining

operations on said Irishman No. One lode mining

claim", on the ground that the same is irrelevant

and immaterial.

(b) Also the last sentence of said paragraph 3

reading as follows: "That all of said mining opera-
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tions of the said defendants and all ore extracted

from said Irishman No. One lode mining claim

were and are in and from the said vein, and said

vein has its apex on said adjoining claim known

as the Wasp lode mining claim", on the ground

that the same is irrelevant, immaterial and am-

biguous. [11]

3. All of paragraph 4 on the ground that the

same is irrelevant and immaterial.

4. (a) That portion of paragraph 5 commen-

cing at the beginning of said paragraph and ending

with the words ''in and to the said Wasp lode min-

ing claim", the same being the entire first sentence

of said paragraph, on the ground that the same is

irrelevant and immaterial.

(b) Also that portion of said paragraph 5 con-

sisting of the last sentence thereof on the gTound

that the same is irrelevant, immaterial and contra-

dictory to the preceding allegations contained in

said paragraph.

5. (a) That portion of paragraph 6 reading as

follows: "That, on or about the thirteenth day of

October, A. D. one thousand nine hundred thirty

four, plaintiff first learned that the said vein on the

Irishman No. One lode mining claim had its apex

on the adjoining claim known as the Wasp lode

mining claim, hereinabove described", on tlie ground

that the same is irrelevant and immaterial.

(b) Also all the remainder of said paragraph 6

following that portion thereof last above quoted on
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the ground that the same is irrelevant and imma-

terial.

6. That portion of paragraph 7 reading as fol-

lows: "That, ever since the twenty-fourth day of

September, A. D. one thousand nine hundred thirty-

two, plaintiff and defendants have been, and now

are, tenants in common in the said Irishman No.

One lode mining claim", on the ground that the

same is irrelevant, immaterial and a mere repeti-

tion of the allegations contained in paragraphs

1 and 2.

Defendants also respectfully move the Court to

strike from the Amended (^omplaint herein the fol-

lowing portions of the alleged second cause of action,

to-wit: [12]

7. (a) That portion of paragraph 2 reading as

follows: "That there is a vein on said Irishman

No. One lode mining claim, running parallel with

the side line of said Irishman No. One lode mining

claim, where said Irishman No. One lode mining

claim adjoins that certain lode mining claim knowm

as the Wasp lode mining claim", on the ground that

the same is irrelevant, immaterial and ambiguous.

(b) Also the last sentence of said paragraph 2

reading as follows: "That all of said mining opera-

tions of the said defendants and all ore extracted

from said Irishman No. One lode mining claim were

and are in and from said vein, and said vein has its

apex on said adjoining claim known as the Wasp
lode mining claim", on the ground that the same is

irrelevant and immaterial.
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8. (a) Ah of paragraph 3 on the gTomid that

the same is irrelevant and immaterial.

(b) And in the event said reqnest to strike all

of said paragraph 3 is denied, to strike out the last

sentence of said paragraph 3 on the ground that the

same is irrelevant, immaterial and a conclusion of

law.

9. (a) That portion of paragraph 4 commen-

cing at the beginning of said paragraph and ending

with the words "in and to said Wasp lode mining

claim", being the entire first sentence of said para-

graph, on the groimd that the same is irrelevant and

immaterial.

(b) Also that portion of paragraph 4 consisting

of the last sentence thereof on the ground that the

same is irrelevant, immaterial and contradictory to

the preceding allegations of said paragraph.

10. All of paragraph 5 on the ground that the

same is irrelevant and inmiaterial.

11. All of paragraph 6 on the ground that the

same is irrelevant, immaterial and a conclusion of

law. [13]

12. All of paragraph 7 on the ground that the

same is irrelevant and immaterial.

13. All of paragraph 8 on the ground that the

same is irrelevant and immaterial.

CECIL H. CLEGG,
Attorney for Defendants David Mutchler

and John Mutchler.
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Service of the foregoing Motion to Strike, by re-

ceipt of a copy thereof, is acknowledged this 14th

day of February, 1935.

JULIEN A. HURLEY,
Attorney for Plaintiff,

p. G.

[Endorsed] : Filed in the District Court Territory

of Alaska, 4th Div. Feb. 14, 1935. N. H. Castle,

Clerk. By E. A. Tonseth, Deputy. [14]

[Title of Court and Cause.]

MOTION OF O. M. GEANT TO STRIKE CER-
TAIN PORTIONS OF AMENDED COM-
PLAINT.

COMES NOW the above named defendant, O.

M. Grant, and moves the Court to strike from the

Amended Complaint of the Plaintiff, the follow-

ing portions thereof, to-wit:

1. That portion of paragraph 3 of Plaintiff's

first cause of action reading as follows: "That, on

or about the first day of January, A. D. one thou-

sand nine hundred thirty, the said defendant O. M.

Grant began actual mining operations on said Irish-

man No. One lode mining claim", for the reason

that the same is irrelevant and redundant.

2. Also that portion of said paragraph 3 of said

first cause of action commencing on the 13th line

of said paragraph with and including the words.
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^'That all of said mining operations of the said

defendants and all ore extracted from said Irish-

man No. One lode mining claim were and are in

and from the said vein, and said vein has its apex

on said adjoining claim known as the Wasp lode

mining claim." for the reason that same is ir-

relevant and redundant.

3. Also that portion of paragraph 4 commencing

with and including the words, ''That, after the

first day of October A. D. one thousand nine hun-

dred thirty two, and before the sixth day of June,

A. D. one thousand nine hundred thirty-three, and

as a result of the mining operations of these de-

fendants on the said Irishman No. One lode mining

claim these defendants discovered that the said vein

on which they were working on the said Irishman

No. One lode mining claim had its apex on an ad-

joining claim known as the Wasp lode mining

claim," for the reason that the same is irrelevant,

redundant and states but a conclusion of the pleader.

4. Also that portion of said paragraph 4 com-

mencing with and including the words, "which was

then owned by, and the title to which was in, one

H. N. Macomb." for the [15] reason that the same

is irrelevant, and states but a conclusion of the

pleader.

5. Also that portion of said paragraph 4 com-

mencing with and including the words, "That the

title in and to said Wasp lode mining claim in the

said H. N. Macomb then and there constituted an

outstanding and adverse title as against the right,
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title, and interest of this plaintiff and these de-

fendants in and to the said Irishman No. One

l(Kle mining claim." for the reason that the same

i^- irrelevant, immaterial and states nothing bnt a

conclusion of the pleader.

6. Also that portion of paragraph 5 of said first

cause of action commencing with and including the

words, "That the defendants did not inform plain-

tiff that said vein had its apex on said adjoining

claim known as the Wasp lode mining claim," for

the reason that the same is irrelevant and re-

dundant.

7. Also that portion of said j^aragraph 5 com-

mencing with and including the words, "and plain-

tiff had no knowledge of said fact," for the reason

that the same is irrelevant and redundant.

8. Also that portion of paragraph 5 commenc-

ing with and including the words, "and thereafter

and on about the sixth day of July, A. D. one

thousand nine hundred thirty three, the said de-

fendants, secretly and without the knowledge of this

l^laintiff, purchased from the said H. N. Macomb
the said outstanding adverse title in and to the said

Wasp lode mining claim," for the reason that the

same is irrelevant and redundant.

9. Also that portion of said paragraph 5 com-

mencing with and including the words, "That said

deed was not filed and recorded by said defendants

until the twenty seventh day of January, A. D. one

thousand nine hundred thirtv four." for the reason
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that the same is irrelevant and redundant and purely

evidentiary.

10. Also that portion of said paragraph 5 com-

mencing with and including the Avords, "That de-

fendants purchased said Wasp lode mining claim

for the purpose of protecting their interest in the

said Irishman No. One lode mining claim," for

the reason that the same is irrelevant, and states

but a conclusion of the pleader.

11. Also that portion of said paragraph 5 com-

mencing with and including the words, "and for

the further purpose of attempting to defraud this

plaintiff of her interest in said vein on said Irish-

man No. One lode mining claim." for the reason

that the same is irrelevant, redundant, and states

but a conclusion of the pleader. [16]

12. This defendant also moves the Court to strike

from paragraph 4 of plaintiff's first cause of ac-

tion, commencing with the beginning thereof and

including the first eight lines of said paragraph,

except the word "and" on said eighth line, for the

reason that the same is irrelevant, redundant and

purely evidentiary.

13. Also all of paragraph 7 of said first cause

of action for the reason that the same is irrelevant,

immaterial, and states but a conclusion of the

pleader.

14. This defendant moves to strike from para-

graph 2 of plaintiff's second cause of action, com-

mencing on page 6 of said Amended Complaint,

with and including the words, "and said vein has
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its apex on said adjoining claim kno\vn as the

Wasp lode mining claim." for the reason that the

same is irrelevant, and is hut a conclusion of the

joleader.

15. Also that portion of paragraph 3 of said

second cause of action commencing with and in-

cluding the words "and as a result of the mining

operations of these defendants on the said Irish-

man No. One lode mining claim, these defendants

discovered that the vein on which they were work-

ing on the said Irishman No. One lode mining

claim had its apex on an adjoining claim, known as

the Wasp lode mining claim," for the reason that

the same is irrelevant, redundant and purely evi-

dentiary.

16. Also that portion of said paragraph No. 3

commencing with and including the words, "which

was then owned by, and the title to which was in,

one H. N. Macomb." for the reason that the same

is irrelevant, redundant, and states a conclusion of

the pleader.

17. Also that portion of said paragraph 3 com-

mencing with and including the words, "That the

title in and to said Wasp lode mining claim in

the said H. N. Macomb then and there constituted

an outstanding and adverse title as against the right,

title, and interest of this plaintiff and these defend-

ants in and to the said Irishman No. One lode

mining claim." for the reason that the same is ir-

relevant, redundant, and states nothing but a con-

clusion of the pleader.
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18. Also that portion of paragraph 4 of said

second cause of action inchided in the first two

lines of said paragraph, for the reason that the

same is irrelevant and redundant.

19. Also that portion of said paragraph 4 com-

mencing with and including the words, [17] "and

plaintiff had no knowledge of said fact," for the

reason that the same is irrelevant and redundant.

20. Also that portion of said paragraph 4 com-

mencing w^ith and including the words, "and there-

after and on or about the sixth day of July, A. D.

one thousand nine hundred thirty three, the said

defendants, secretly and without the knowledge of

this plaintiff, purchased from the said H. N. Macomb
the said outstanding adverse title in and to the said

Wasp lode mining claim," for the reason that the

same is irrelevant, redundant and purely eviden-

tiary.

21. Also that portion of said paragra^Dh 4 com-

mencing with and including the w^ords, "That said

deed was not filed and recorded by said defendants

until the twenty seventh day of January, A. D.

one thousand nine hundred thirty four." for the

reason that the same is irrelevant, redundant and

evidentiary.

22. Also that portion of said paragraph 4 on

page 7 of said Amended Complaint, commencing

with and including the words, "That defendants

purchased said Wasp Lode mining claim for the

purpose of protecting their interest in said Irishman
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No. One lode mining claim," for the reason that

the same is irrelevant and redundant.

23. Also that portion of said paragraph 4 com-

mencing with and including the words, "and for

the further purpose of attempting to defraud this

plaintiff of her interest in said vein on said Irish-

man No. One lode mining claim.", for the reason

that the same is irrelevant, redundant and purely

evidentiary.

24. Also that portion of paragraph 5 commenc-

ing with and including the first eight lines of said

paragraph, for the reason that the same is irrele-

vant, redundant and purely evidentiary.

25. Also all of paragraph 6 of said second cause

of action, for the reason that the same is irrele-

vant and states nothing but a conclusion of the

pleader.

26. Also all of paragraph 10 in said second cause

of action, for the reason that the same is irrelevant

and redundant.

CHAS E. TAYLOR,
Attorney for defendant

O. M. Grant.

Due service hereof admitted this February 16,

1935.

JULIEN A. HURLEY,
Attorney for Plaintiff.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div. Feb. 16, 1935. N. H. Castle,

Clerk. By E. A. Tonseth, Deputy. [18]
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[Title of Cause.]

MINUTE ORDER OVERRULING MOTIONS
TO STRIKE.

These matters coming on regularly for hearing

at this time on motions to strike interposed by

defendants David and John Mutchler and by the

defendant O. M. Grant to the amended complaint

and said motion being argued by Cecil H. Clegg,

Esq., for the aforesaid defendants David and John

Mutchler and by Chas. E. Taylor, Esq., for the

defendant O. M. Grant and reply being made hj

Julien A. Hurley, Esq., representing plaintiff, and

the Court being fully advised in the premises, OR-
DERED that said motions and each of them be and

the same are hereby overruled. To which ruling

exceptions were taken by the respective attorneys

for the defendants and allowed.

Entered in Court Journal No. 19, Page 296. Feb.

23, 1935. [19]

[Title of Court and Cause.]

SEPARATE DEMURRER OF O. M. GRANT TO
AMENDED COMPLAINT.

COMES NOW the above named defendant O. M.

Grant, and files this his separate demurrer to

plaintiff's amended complaint, as follows:

This defendant demurs to the plaintiff's alleged

first cause of action for the reasons

:

1. That several causes of action have been im-

properly united, to-wit:
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(a) A separate action against this defend-

ant for an accounting in connection with his

mining operations on the Irishman No. 1 Lode

Mining Claim from January 1, 1930 to October

1, 1932.

(b) A separate action against all of the de-

fendants herein for their joint mining opera-

tions on the Irishman No. 1 Lode Mining Claim

from October, 1932, to the date of the filing

of this Complaint.

(c) An action to declare a trust in favor of

the plaintiff in the Wasp Lode Mining Claim.

(d) An action against all of the defendants

herein for an accounting for mining operations

on said Wasp Lode Mining Claim.

2. That said first alleged cause of action does not

state facts sufficient to constitute a cause of action

against this defendant.

This defendant further demurs to Plaintiff's al-

leged second cause of action for the following rea-

sons, to-wit:

1. That several alleged causes of action have

been improperly united, to-wit:

(a) An action to declare a trust in favor

of the plaintiff in the Wasp Lode Mining Claim.

(b) An action for an accounting of their

operations on said Wasp Lode Mining Claim.

(c) An action for an accounting of their

operations on the Irishman No. 1 Lode Mining

Claim. [20]
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2. And for the further reason that the said al-

leged second cause of action does not state facts suf-

ficient to constitute a cause of action against this

defendant.

CHAS. E. TAYLOR,
Attorney for Defendant,

O. M. Grant.

Due service hereof admitted this Feby. 28, 1935.

JULIEN A. HURLEY (G)

Attorney for Plaintiff.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div. Feb. 28, 1935. N. H. Castle,

Clerk. By E. A. Tonseth, Deputy. [21]

[Title of Court and Cause.]

DEMURRER.
Come now the defendants, David Mutchler and

John Mutchler, and demur to the first cause of

action contained in the Amended Complaint on file

herein upon the ground and for the reason that it

appears from the face thereof that the same does not

state facts suificient to constitute a cause of action

against these defendants.

Said defendants also demur to the second cause

of action contained in said Amended Complaint

upon the ground and for the reason that it appears

from the face thereof that the same does not state
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facts sufficient to constitute a cause of action against

these defendants.

CECIL H. CLEGa,
Attorney for Defendants David Mutchler

and John Mutchler.

Service of the foregoing Demurrer, hy receipt of

a copy thereof, acknowledged this 28th day of Feb-

ruary, 1935.

JULIEN A. HURLEY,
Attorney for Plaintiff.

[Endorsed] : Filed in the District Court, Territory

of Alaska, 4th Div. Feb. 28, 1935. N. H. Castle,

Clerk. By E. A. Tonseth, Deputy. [22]

[Title of Cause.]

DEMURRER TO COMPLAINT OVERRULED.
The demurrer of defendants to plaintiff's com-

plaint, heretofore submitted, now ORDERED that

same be overruled. On motion of defendants' coun-

sel, ten day granted to further plead.

Entered in Court Journal No. 19, Page 359. May
]7, 1935. [23]

[Title of Court and Cause.]

SEPARATE ANSWER OF O. M. GRANT TO
AMENDED COMPLAINT.

COMES NOW THE above named defendant, O.

M. Grant, and for separate answer to the first cause

of action contained in the Amended Complaint of
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the Plaintiff admits, denies, and alleges as follows:

1. Admits the allegations contained in paragraph

1 of said first cause of action.

2. Denies each and every allegation contained in

paragraph 2 of said first cause of action.

3. Admits that this defendant worked at inter-

vals on said Irishman No. 1 Lode Mining Claim

between the 1st day of January, 1930 and October

1st, 1932. Admits that he and his co-defendants

commenced to work and mine said Irishman No. 1

Lode Mining Claim on or about October 1st, 1932,

but denies that they are now engaged in mining

operations on said claim. That he denies each and

every other allegation contained in paragraph 3 of

said first cause of action.

4. This defendant admits that about the 1st day

of October, 1932, one H. N. Macomb was the owner

of a certain claim known as the Wasp Lode Mining

Claim, but denies each and every other allegation

contained in paragraph 4 of said first cause of action

contained in said Amended Complaint. [24]

5. This answering defendant admits that he did

not inform the plaintiff regarding the apex of the

said Irishman No. 1 Lode claim, and alleges that

he did not, and does not now know the location

thereof; He admits that he and one of his co-de-

fendants purchased that certain claim known as the

Wasp Lode mining claim, and admits that said

Wasp claim adjoins the Irishman No. 1 Lode min-

ing claim, and that the said Wasp claim was for-

merly owned by one H. N. Macomb; admits tliat the
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deed from said Macomb to this defendant was re-

corded on January 27, 1934, but denies each and

every other allegation contained in paragraph No.

5 of the first cause of action contained in plaintiff's

amended complaint, and especially denies that the

purchase made by this defendant and his co-de-

fendant of said Wasp claim was made secretly, or

with any intent to injure or defraud the plaintiff.

6. Answering paragraph 6 of said first cause of

action, this defendant admits that the plaintiff of-

fered to pay one-half of the purchase price paid to

the said H. N. Macomb for said Wasp claim, and

admits that such offer was refused, and admits that

he refused and now refuses to transfer or convey to

the plaintiff, any part, portion or interest of, in or

to the said Wash Lode claim; As to the balance of

said paragraph 6, this defendant has no knowledge

or information concerning the same, sui^cient to

form a belief, and therefore denies each and every

allegation thereof.

7. Answering paragraph 7 of said first cause of

action, this defendant admits that he and the plain-

tiff are co-owners of said Irishman No. 1 Lode

claim, but denies each and every other allegation

contained in said paragraph 7.

8. That he denies each and every allegation con-

tained in paragraph 8 thereof.

And for an affirmative defense to said first cause

of action, this answering defendant alleges:

1. That on or about November 21, 1928, this

answering defendant, together Avith one Earl R. Pil-
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grim, staked that certain lode claim described as

the Irishman No. 1 Lode mining claim, situate on

the divide between Happy Creek and St. Patrick

Creek, in the Fairbanks Mining and Recording Pre-

cinct, Fourth Judicial Division of Alaska, and duly

recorded the same in the office of said Fairbanks

Precinct ; That the said lode claim is the same lode

claim referred to in plaintiff's amend- [25] amended

complaint.

2. That thereafter, and during the years 1929

and 1930, this answering defendant expended all

of his time and labor in prospecting the said Irish-

man No. 1 Lode claim, and discovered a lode or vein

thereon at a depth of over one hundred feet, and

thereafter developed the same, and attempted to

work the said claim as a mine, and thereby became

thoroughly familiar with said vein or lode, and with

the direction and strike thereof, and with the direc-

tion of the dip of said lode, and with the nature and

structure of the ore and rock comprising said lode.

That the said lode extends its entire leng[th in a

North Easterly and South Westerly direction, and

dips in a North Westerly direction.

3. That thereafter, this defendant agreed to sell

one-half of his interest in said Irishman No. 1 Lode

claim to his co-defendants, which said agTeement of

sale is still pending, and that they, together with this

defendant attempted to work and opei:ate the said

Irishman No. 1 claim as a mine, but were unable

to operate the same at a profit, and that this defend-

ant ceased working on said Irishman No. 1 claim



32 0. M. Grant, et al. vs.

about the first day of April 1933, and has not worked

thereon since said sfiid time.

4. That situated on the Westerly side of the said

Irishman No. 1 Lode claim, is a lode mining claim

known and described as the Wasp Lode claim, which

w^as located and staked by one H. N. Macomb. That

this answering defendant entered into an agree-

ment with the said H. N. Macomb to prospect the

said Wasp claim, and to lease the same if he so

desired, and in pursuance of such agreement, this

defendant went upon said Wasp lode claim, and

prospected the same, and thereafter developed the

said claim, and ever since has been working the said

Wasp Lode claim. That the lode or vein of the

Wasp claim is located and situated about six hun-

dred feet from the vein of the Irishman No. 1

claim, and runs parallel thereto, having an entirely

different structure or rock or ore, and dipping in

an easterly direction, and that the said AVasp Lode

has no connection whatever with the lode of the

Irishman No. 1 claim, and so far as this defendant

knows, is not within the boundaries of the said

Irishman No. 1 Lode claim. [26]

5. That the said H. N. Macomb was an old man,

and was very sick and desirous of leaving Alaska

to obtain medical treatment, and that this answeing

defendant and the defendant George Mutchler jjur-

chased all of the rights and interests of the said H.

N. Macomb in and to said Wasp claim, and ever

since have been and are now the owners thereof,

subject only to the paramount title of the United
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States Government therein, and subject to the equi-

ties existing between this defendant and the other

defendants to this action.

6. That by reason of the foregoing, the said

plaintiff is not entitled to any right, title, interest or

estate in and to the said Wasp Lode Mining claim,

or to any of the ore or proceeds from the mining

thereof.

That for answer to the second cause of action con-

tained in said amended complaint, this defendant

admits, denies and alleges as follows:

1. This defendant admits that on the 18th day

of December 1929, the plaintiff and this defendant

were the owners of that certain quartz mining claim

known and described as the Irishman No. 1 Lode

claim. That he denies each and every other allega-

tion contained in paragraph 1 of said second cause

of action.

2. Answering paragraph 2 thereof, this defend-

ant admits that he and his co-defendants have at-

tempted to mine and operate the said Irishman No.

1 Lode claim, and have done considerable work

thereon, but that he denies each and every other

allegation contained in said paragarph 2.

3. Answering paragraph 3 thereof, this defend-

ant admits that about the 1st day of October 1932,

one H. N. Macomb was the owner of that certain

lode mining claim known and described as the Wasp
lode claim. That this defendant denies each and

every other allegation contained in said paragraph 3.

4. For answer to paragraph 4 of said second
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cause of action, this defendant admits that he and

one of his co-defendants purchased from one X. H.

Macomb, the said Wasp Lode mining claim ; Admits

that they received a deed therefor from said Ma-

comb; admits that said deed was recorded in the

office of the Recorder for Fairbanks [27] Precinct

on January 27, 1934 ; Admits that he did not inform

the plaintiff regarding the apex of the Irishman

No. 1 Lode claim, and alleges that the location

thereof was not known, and is not now known to

this defendant. That this defendant denies each and

every allegation contained in said paragraph 4, ex-

cept as herein specifically admitted.

5. For answer to paragraph 5 of said second

cause of action, this defendant admits that the

plaintiff offered to pay one-half of the purchase

price which the defendants, or some of them, paid

for said Wasp Lode claim, and admits that such

offer was and is refused, and admits that he refused

and now refuses to transfer or convey to the plain-

tiff, any part, portion or interest of, in or to the

said Wasp Lode claim; That as to the other allega-

tions contained in said paragraph 5 this defendant

has no knowledge or information sufficient to form

a belief, and therefore denies the same.

6. This defendant denies each and every allega-

tion contained in paragraph 6 of said second cause

of action.

7. This defendant admits the allegations con-

tained in paragraph 7 thereof, and alleges that the

said plaintiff has no right, title, or interest therein

and is not entitled to any.
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8. Answering paragraph 8 of said second cause

of action, this defendant denies each and every al-

legation therein contained.

9. For answer to paragraph 9 of said second cause

of action, this answering defendant denies that the

defendants or either of them have taken any ores,

from the Irishman No. 1 Lode claim, over and above

the working an operating expenses thereof, and that

therefore there is nothing due the plaintiff therefrom.

That as to the Wasp Lode claim, the said plaintiff is

not the owner of any portion of said claim, and is

not entitled to any proceeds therefrom or accounting

for the work or operations thereof. That this defend-

ant denies each and every other allegation contained

in said paragraph 9 not herein specifically admitted.

10. This defendant denies each and every allega-

tion contained in paragraphs 10 and 11 of said

second cause of action. [28] And for a first affirma-

tive defense to the said Second cause of action, this

defendant alleges:

1. That on or about the 21st day of November,

1928, this defendant was and ever since has been,

and is now a co-owner of and in that certain lode

mining claim known and described as the Irishman

No. 1 Lode Mining claim situated on the divide be-

tween Happy Creek and St. Patrick Creek, in Fair-

banks Recording Precinct, Fourth Judicial Division

of Alaska.

2. That since the said 21st day of November

1928, this defendant has prospected and developed

the said lode claim, and has attempted to develop the
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said property as a paying mine, and has hired and

employed certain persons to help him, but that all

of his efforts to work and operate the said claim

as a mine has proved a failure and great financial

loss to this defendant.

3. That this defendant, during the year 1933,

rendered to his co-owner, the plaintiff herein, a

statement of his work and operations on said Irish-

man No. 1 Lode claim, which said statement showed

a great financial loss to this defendant, and showed

that up to September 30, 1932, he had expended the

sum of $17,720.24, and that his receipts from the

output of said claim to that time, was only $4904.27
;

That included in said statement was a statement of

work done by this defendant and one George Mutch-

ler on the Wasp Lode claim, showing further ex-

penditures of the sum of $4866.96, and which should

not have been included in said statement. That ex-

cluding the last mentioned figures, which are not

included in the above mentioned amount of $17,-

720.24, the net loss of this defendant in his opera-

tions on said Irishman No. 1 Lode claim was

$11,815.00.

4. That by reason of said operations, and of the

financial loss to this defendant resulting therefrom,

the plaintiff, by reason of being a co-owner in the said

claim, or for au}^ other reason, is not entitled to any

proceeds from the said operations of this defendant

on said Irishman No. 1 Lode claim. [29]
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And for a second and further affirmative defense

to said second cause of action, this defendant alleges

:

1. That on or about the 21st day of November,

1928, this answering defendant, together with one

Earl R. Pilgrim, staked that certain lode mining

claim, described as the Irishman No. 1 lode claim,

situated on the divide between Happy Creek and

St. Patrick Creek, in Fairbanks Recording Pre-

cinct, Fourth Judicial Division of Alaska, and duly

recorded the same in the office of the recorder in

and for Fairbanks Precinct aforesaid, the said

claim being the same claim referred to in plaintiff's

second cause of action, in her amended complaint

herein.

2. That this defendant ever since said time has

been and is now the owner of an undivided inter-

est, and a co-owner of and to said lode claim. That

the said Earl R. Pilgrim executed and delivered

a deed to his interest in said claim to the plaintiff

herein.

3. That thereafter, and during the years 1929

and 1930, this answering defendant expended all of

his time and labor in prospecting the said Irish-

man No. 1 lode claim, and in due time, discovered

a vein or lode thereon at a depth of over one hun-

dred feet, and thereafter developed the said vein

or lode, and attempted to work the same as a inine,

and thereby became thoroughly familiar with the

said vein or lode, and with the direction and strike

thereof, and with the direction of the dip thereof,

and with the nature and structure of the rock and

ore comprising the same. That the said lode ex-



38 O. M. Grant, et ah vs.

tends its entire length in a northeasterly and south-

westerly direction, and dips in a northwesterly

direction,

4. That thereafter, this defendant agreed to sell

one half of his interest in said lode claim to his

co-defendants, which said agreement of sale is still

pending and uncompleted, and that they, together

with this defendant attempted to work and operate

the said claim as a mine, but were unable to work

the same at a profit, and lost considerable money

in said venture. That this defendant ceased work-

ing on said Irishman No. 1 lode claim, about April

], 1933, and has not worked thereon since said time.

5. That, situated on the westerly side of said

Irishman No. 1 lode claim, is a lode mining claim

known and described as the Wasp lode claim, which

said lode claim had theretofore been located, staked

and recorded by one H. N. Macomb. That this [30]

answering defendant entered into an agreement

with the said H. N. Macomb, to prospect the said

claim, and if he so desired to lease the said claim

and work the same. That in pursuance of such

agreement, this defendant went upon the said Wasp
claim and prospected the same, and developed pay

ore thereon, and thereafter developed the same,

and together with his co-defendant George Mutch-

ler, worked and operated the said Wasp lode claim

as a mine, and ever since said time they have been

and are now working and operating the same.

5. That the lode or vein of the said Wasp claim

is located and situated about six hundred feet from

the vein on the Irishman No. 1 claim, and runs
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parallel tliei'eto in a northeasterly and sonthwest-

erly direction, and has an entirely different struc-

ture of rock and ore in said vein, and that said

vein on said Wasp claim dips in an easterly direc-

tion. That the said lode or vein on said Wasp
claim has no connection whatsoever with the vein or

lode on said Irishman No. 1 claim, and so far as

this defendant knows, or has been able to learn, is

not within the l)oiindaries of the said Irishman

No. 1 claim.

6. That the said H. N, Macomb was an old man,

and was very sick and desirous of leaving Alaska

to obtain medical treatment, and that this answer-

ing defendant, and his co-defendant, George Mutch-

ler purchased all of the rights and interests of the

said H. N. Macomb, in and to said A¥asp lode claim,

and ever since have been and are now the exclusive

owners thereof, subject only to the paramount title

of the United States therein, and subject to the

equities existing between the defendants in this

action. That the said H. N. Macomb thereafter

died before leaving Alaska.

7. That by reason of the foregoing, the plaintiff

in this action is not entitled to any part or portion,

or interest of, in or to the said Wasp lode mining

claim, and not entitled to any of the ore or values

extracted therefrom, and is not entitled to any ac-

comiting from these defendants or any of them of

or about their work or operations on said Wasp lode

mining claim.

And for a Third and further affirmative defense

to said second cause of action this answering de-

fendant alleges:
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1. That prior to the commencement of this ac-

tion, tlie plaintiff lierein, Edna C. Pilgrim, made,

execnted and delivered to one C. E. Farrell of Fair-

hanks, Alaska, [31] a lease npon her right, title

and interest in and to said Irishman No. 1 lode

claim, imder the terms of which said lease the said

C. E. Farrell was to enter into possession of said

mining claim, and to work the same, and pay to the

said plaintiff a royalty or rental equal to 10% of

all gold or precious metal which he should recover

from the said interest in said claim. That the said

plaintiff also made, executed and delivered to the

said C. E. Farrell, an option, for the period of

three (3) years, to purchase the said interest in

said claim for the sum of $5000.00 which said lease

and option is still in full force and effect.

2. That thereafter, and on or about the 26th

day of June 1934, the said C. E. Farrell, for a good

and valuable consideration, transferred and as-

signed to the defendants in this action, an undivided

interest in and to said lease and option; and that

the said defendants and the said C E. Farrell are

now the lawful owners thereof.

3. That thereafter, for a good and valuable

consideration, this answering defendant made, exe-

cuted and delivered to the said C. E. Farrell, and

to the other defendants herein, a lease of his un-

divided interest in and to said Irishman No. 1 lode

claim, and that the said lessees are now in pos-

session of the said mining claim and are working

and operating the same.
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4. This defendant further alleges that the said

plaintiff has never at any time been denied access

to the said Irishman No. 1 lode claim, and has

never been ousted therefrom, but that on the con-

trary, before the commencement of this action,

and ever since, the said plaintiff has been in pos-

session of the said claim by and through her agent

and lessee, C. E. Farrell.

Wherefore, having fully answered the amended

complaint of the plaintiff this defendant prays that

he be allowed to go hence, and that he have and

recover from the plaintiff herein, his costs and

disbursements, including a reasonable amount for

attorney's fees.

CHAS. E. TAYLOR
Attornev for defendant O. M. Grant.

[32]

United States of America,

Territory of Alaska,

Fourth Division.—ss.

O. M. GRANT, l3(-ing first duly sworn on oath,

deposes and says: I am one of the defendants

named in the above entitled action ; that I have read

the foregoing separate answer, and know the con-

tents thereof, and that the same is true, as I verily

believe

O. M. GRANT

Subscribed and sworn to before me this 25th day

of May, A. D. 1935.

[Seal] CHAS. E. TAYLOR
Notary Public in and for Alaska.

My Conmi. expires June 29, 1938.
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Due service hereof admitted this 27 May 1935.

JOHN L. McGinn
JULIEN A. HURLEY

Attorneys for Plff. G
[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div., May 27, 1935. N. H.

Castle, Clerk. By , Deputy. [33]

[Title of Court and Cause]

SEPARATE ANSWER OF DEFENDANTS
DAVID MUTCHLER AND JOHN MUTCHLER.

Come now the above named defendants, David

Mutchler and John Mutchler, and, for separate an-

swer to the tirst cause of action contained in the

Amended Complaint of plaintiff, admit, deny and

allege as follows:

I.

Admit the allegations contained in paragraph 1.

II.

Deny each and all of the allegations contained in

paragraph 2.

III.

These answering defendants have no knowledge,

information or belief as to whether or not on or

about the 1st day of January, 1930, the said de-

fendant, O. M. Grant, began actual mining opera-
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tions on the Irishman No. One lode mining claim,

and therefore deny the same. These answering de-

fendants further deny that on or about the 1st

day of October, 1932, the defendants, O. M. Grant,

George Mutchler, David Mutchler and John Mutch-

ler, commenced to work [34] and mine said Irish-

man No. One lode mining claim and to extract ore

therefrom and to mill the same, and they further

deny that they are now engaged in actual mining

operations on said Irishman No. One lode mining

claim. They further deny each and every other

allegation contained in said paragraph 3 of said

first cause of action.

IV.

These answering defendants admit that about the

1st day of October, 1932, one H. N. Macomb was

the owner of a certain mining claim known as the

Wasp lode mining claim, but they deny each and

every other allegation contained in paragraph 4

of said first cause of action.

V.

These answering defendants deny each and all

of the allegations contained in paragraph 5 of said

first cause of action, and the whole thereof.

VI.

These answering defendants have no knowledge or

information sufficient to form a belief with refer-

ence to the allegations of paragraph 6 and there-

fore deny each and all of the allegations therein

contained.
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VII.

Deny each and all of tlie allegations contained

in paragraph 7 of said first cause of action, and

the whole thereof.

VIII.

These answering defendants deny each and every

allegation contained in paragraph 8.

And- for a First, Further and Affirmative Defense

to Said First Cause of Action, These Answer-

ing Defendants Allege:

I.

That at the time of the commencement of this

action, neither of these answering defendants had

any right, title or inter- [35] est in or to the quartz

mining claim knowm as the Irishman No. One de-

scribed in plaintiff's Amended Complaint except

as to an undivided 2/10 interest therein and as a

co-lessee with one C. E. Farrell of the said mining

claim under a written instrument of lease from the

said plaintiff, Edna G. Pilgrim, to the said C. E.

Farrell, dated the 20th day of January, 1934, which

said lease is recorded in the office of the Recorder

of the Fairbanks Recording Precinct, in Volume

7 of Leases, at page 306, to which record reference

is hereby made and the same is by reference made
a part hereof the same as if incorporated herein;

and t]\at each of these answering defendants, on the

26tli day of June, 1934, received from the said C. E.

Farrell, for a valuable consideration, an assign-

ment of an undivided interest in and to said lease.
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And for a Second, Further and Affirmative Defcause

to Said First Cause of Action, These Answering

Defendants Allege:

I.

That these answering defendants are informed

and believe, and therefore allege the fact to be, that

the lode or vein embraced in what is known as the

Wasp lode mining claim is located and situated at

least six hundred (600) feet from the lode or vein

embraced within the lode mining claim known as the

Irishman No. One and runs parallel thereto; that

each of said lodes or veins are of an entirely differ-

ent formation and structure and the ore bodies are

entirely different; that each of said veins dip in

different directions; that the said lode or vein

upon the Wasp lode mining claim has no connection

whatever with the lode or vein upon the Irishman

No. One lode mining claim ; and that no part of the

lode or vein embraced within the Wasp lode min-

ing claim is within the exterior boundaries of the

Irishman No. One lode mining claim.

And for a Third, Further and Affirmative Defense

to Said First Cause of Action, These Answer-

ing Defendants Allege: [36]

I.

That they are informed and believe, and there-

fore allege the fact to be, that no sufficient amount

of development work has yet been done, or was

done at the time of the commencement of this ac-

tion, in order to demonstrate the true location of
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the apex of the lode or vein embraced within the

quartz mining claim known as the Wasp lode min-

ing claim, and that at the present time the location

of the apex of said lode within said mining claim

cannot be definitely ascertained.

And for answer to the second cause of action

contained in the Amended Complaint of plaintiff,

these defendants admit, deny and allege as follows

:

I.

Admit that on the 18th day of December, 1929,

plaintiff and defendant O. M. Grant were the own-

ers of that certain quartz mining claim known and

described as the Irishman No. One lode mining

claim, and they allege that said plaintiff and said

defendant, O. M. Grant, were, at the time of the

commencement of this action, the owners thereof,

each owning an undivided one-half interest there-

in, and they deny each and every other allegation

contained in paragraph 1 of said second cause of

action.

II.

These defendants have no knowledge or informa-

tion sufficient to form a belief as to the allegations

contained in paragraph 2 of said second cause

of action, and they therefore deny the same.

III.

These defendants admit that about the 1st day of

October, 1932, one H. N. Macomb was the owner

of that certain lode mining claim known as the
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Wasp lode mining claim and they deny each and

every other allegation contained in paragraph 3

of said second cause [37] of action.

IV.

These defendants deny each and all of the allega-

tions contained in paragraphs 4, 5, 6, 7, 8, 9, 10 and

11 of said second cause of action, and the whole

of each of said paragraphs.

And for a First, Further and Affirmative Defense

to Said Second Cause of Action, These An-

swering Defendants Allege:

I.

That at the time of the commencement of this

action, neither of these answering defendants had

any right, title or interest in or to the quartz min-

ing claim known as the Irishman No. One described

in plaintiff's Amended Complaint except as to an

imdivided 2/10 interest therein and as a co-lessee

with one C. E. Farrell of the said mining claims

under a written instrument of lease from the said

plaintiff, Edna G. Pilgrim, to the said C. E. Farrell,

dated the 20th day of January, 1934, which said

lease is recorded in the office of the Recorder of

the Fairbanks Recording Precinct, in Volume 7 of

Leases, at page 306, to w^hich record reference is

hereby made and the same is by reference made a

part hereof the same as if incorporated herein
;

and that each of these answering defendants, on

the 26th day of June, 1934, received from the said
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C. E. Farrell, for a valuable consideration, an as-

signment of an nndivided interest in and to said

lease.

And for a Second, Further and Affirmative Defense

to Said Second Cause of Action, These Answer-

ing Defendants Allege

:

I.

That these answering defendants are informed

and believe, and therefore allege the fact to be,

that the lode or vein embraced in what is known

as the Wasp lode mining claim is located and situ-

ated at least six hundred (600) feet from the lode

or vein embraced within the lode mining claim

known as the Irishman No. One and runs [38] par-

allel thereto; that each of said lodes or veins are

of an entirely different formation and structure and

the ore bodies are entirely different; that each of

said veins dip in different directions; that the said

lode or vein upon the Wasp lode mining claim has

no connection whatever with the lode or vein upon

the Irishman No. One lode mining claim; and that

no part of the lode or vein embraced within the

Wasp lode mining claim is within the exterior

boundaries of the Irishman No. One lode mining

claim.
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And for a Third, Further and Affirmative Defense

to Said Second Cause of Action, These Answer-

ing Defendants Allege:

I.

That they are informed and believe, and therefore

allege the fact to be, that no sufficient amount of

development work has yet been done, or was done at

the time of the commencement of this action, in

order to demonstrate the true location of the apex

of the lode or vein embraced within the quartz

mining claim known as the Wasp lode mining claim,

and that at the present time the location of the

apex of said lode within said mining claim can

not be definitely ascertained.

II.

That these answering defendants have been com-

pelled to employ, and have employed, the services

of an attorney to assist them in the defense of

this action, and the reasonable value of the serv-

ices of said attorney is the sum of $2,000.00.

WHEREFOEE, these answering defendants pray

that said cause may be dismissed as to them, and

each of them, and that they have and recover of and

from the plaintiff herein their costs and disburse-

ments together with an attorney's fee as hereinbe-

fore set forth.

CECIL H. CLEGG,
Attorney for Answering

Defendants. [39]
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United States of America

Territory of Alaska

Fourth Judicial Division—ss.

CECIL H. CLEGG, being first duly sworn, on

oath deposes and says: That he is the attorney

for the defendants making the foregoing separate

answer, David Mutchler and John Mutchler; that

he has read said Answer, knows the contents there-

of, a!id the matters and things therein set forth

are true as he verily believes; and that he makes

this verification for the reason that neither of said

answering defendants is at the place where this

verification is made, namely, in the town of Fair-

banks, Alaska, at this time.

CECIL H. CLEGG.

Subscribed and sworn to before me on this 29th

day of May, 1935.

[Seal] LOUISE PARCHER,
Notary Public in and for the Territory of

Alaska, residing at Fairbanks, Alaska.

My commission expires April 30, 1938.

Service of the foregoing Answer, by receipt of a

copy thereof, acknowledged this 29th day of May,

1935.

JULIEN A. HURLEY G
Attorney for Plaintiff.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div. May 29, 1935. N. H. Castle,

Clerk. By E. A. Tonseth, Deputy. [40]
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[Title of Court and Cause.]

EEPLY TO SEPARATE ANSWER OF
DEFENDANT O. M. GRANT.

Comes now the plaintiff above named and for a

reply to the first affirmative defense of said defend-

ant contained in said answer admits and denies

as follows:

(1) Admits the allegations contained in para-

graph 1 of said first affirmative defense.

(2) Admits that the defendant O. M. Grant at-

tempted to work said Irishman No. One mining

claim as a mine and that he became familiar with

the vein or lode on said claim. Denies each and

every allegation contained in paragraph 2, except as

hereinabove specifically admitted.

(3) Admits that said defendant agreed to sell

one half of his interest in said Irishman No. One

mining claim to his codefendants. Admits that this

defendant together with said co-defendants at-

tempted to work a part of said Irishman No. One

mining claim as a mine. Denies each and every

allegation contained in paragraph 3, except as here-

inabove specifically admitted.

(4) Admits that the Wasp lode mining claim is

situate on the westerly side of said Irishman No.

One mining claim, and that the same was located

and staked by one H. N. Macomb. Denies each and

every allegation of paragraph 4, except as herein-

above specifically admitted. [41]

(5) Admits that the above named defendants,

O. M. Grant and George Mutchler, purchased all
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the rights of the said H. N. Macomb in and to

the said Wasp lode mining claim. Denies each and

every allegation of paragraph 5, except as here-

inabove specifically admitted.

(6) Denies each and every allegation contained

in paragraph 6 of said defendant's first affirmative

defense.

And for reply to the first affirmative defense in

the said second cause of action of said defendant

contained in said answer, plaintiff admits and denies

as follows:

(1) Admits the allegations contained in para-

graph 1 of said first affirmative defense.

(2) Admits that, since the 21st day of Novem-

ber, 1928, said defendant has prospected and de-

veloped the said lode claim, and has attempted to

develop the said property as a paying mine, and

has hired and employed certain persons to help

him. Denies each and every allegation contained in

said paragraph 2 and each and every part there-

of, except as hereinabove specifically admitted.

(3) Admits that said defendant, during the year

1933, rendered to his co-owner the plaintiff herein

a statement of his work and operations on said

Irishman No. 1 lode claim, which said statement

showed a great financial loss to said defendant, and

showed that, up to the 30th day of September, 1932,

he had expended the sum of $17,720.24, and that

his receipts from the output of said claim to that

time were only $4,904.27. Denies each and every alle-

gation contained in paragraph 3 and each and every
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part thereof, except as hereinabove specifically ad-

mitted.

(4) Denies each and every allegation contained

in paragraph 4 of said first affirmative defense to

said second cause of action, and each and every part

thereof. [42]

And for reply to the second and further affirma-

tive defense to said second cause of action con-

tained in said defendant's answer, plaintiff admits

and denies as follows:

(1) Admits the allegations contained in para-

graph 1 of said second and further affirmative de-

fense.

(2) Admits the allegations contained in para-

graph 2 of said second and further affirmative de-

fense.

(3) Admits that the defendant O. M. Grant at-

tempted to work said Irishman No. 1 lode claim,

and thereby became familiar with the said vein or

lode on said claim. Denies each and every allegation

contained in paragraph 3 of said second and further

affirmative defense and each and every part thereof,

except as hereinabove specifically admitted.

(4) Admits that said defendant agreed to sell

one half of his interest in said lode claim to his co-

defendants. Admits that said defendant together

with his codefendants attempted to work and oper-

ate said claim as a mine. Denies each and every

allegation contained in paragraph 4 of said second

and further affirmative defense and each and every

part thereof, except as hereinabove specifically ad-

mitted.
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(5) Admits that the Wasp lode mining claim

was situated on the westerly side of the said Irish-

man No. 1 lode claim and that the same was staked

by one H. N. Macomb. Denies each and every alle-

gation contained in paragraph 5 of said second and

further affirmative defense and each and every part

thereof, except as hereinabove specifically admitted.

(6) Denies each and every allegation contained in

paragraph 6 of said further and second affirmative

defense and each and every part thereof, which said

paragraph in said answer is numbered "5" and is

on page 8 of said answer.

(7) Admits that the defendant O. M. Grant and

his codefendant [43] George Mutchler purchased all

the right and interest of the said H. N. Macomb in

and to the said Wasp lode claim, and that the said

H. N. Macomb died before leaving Alaska. Denies

each and every allegation contained in paragraph 7

of said second and further affirmative defense and

each and every part thereof, except as hereinabove

specifically admitted, said paragraph 7 being num-

bered "6" and being on page 8 of said defendant's

answer.

(8) Denies each and every allegation contained

in paragraph 8 of said second and further affirma-

tive defense and each and every part thereof, which

said paragraph 8 is numbered "7" and is on page

8 of defendant's said answer.

And for reply to the third and further affirmative

defense to said second cause of action contained in
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said defendant's answer, plaintiff admits, denies,

and alleges as follows:

(1) Admits that, prior to the commencement of

this action, the plaintiff herein, Edna G. Pilgrim,

executed and delivered to one C. E. Farrell, of Pair-

banks, Alaska, a lease upon her right, title, and

interest in and to the said Irishman No. 1 lode

claim, under the terms of which said lease the said

C. E. Parrell was to enter into possession of the

said mining claim and to work the same, with an

option to purchase the same for the sum of $5,000.00,

which said lease and option was for a period of

three years. Denies each and every allegation con-

tained in paragraph 1 of said third and further

affirmative defense and each and every part thereof,

except as hereinabove specifically admitted.

(2) Denies each and every allegation contained

in paragraph 2 of said third and further affirmative

defense to said second cause of action and each and

every part thereof.

(3) Denies each and every allegation contained

in paragraph 3 of said third and further affirmative

defense to said second [44] cause of action and each

and every part thereof.

(4) Denies each and every allegation contained

in paragraph 4 of said third and further affirmative

defense to said second cause of action and each and

every part thereof.

And for an affirmative reply to said third further

and affirmative defense to said second cause of

action contained in said defendant's answer, plaintiff

alleges as follows, to wit:
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(1) That, on the 20th day of January, 1934,

plaintiff entered into an agreement in writing with

one C. E. Farrell, of Fairbanks, Alaska, whereby

plaintiff leased to the said C. E. Farrell an un-

divided one half interest in and to the Irishman No.

1 and the Irishman No. 2 lode claims, with an

option to purchase the same during the life of said

lease for the sum of $5,000.00, and under the terms

of said lease the sole consideration which plaintiff

was to receive from the said C. E. Farrell for the

rights and privileges granted to the said C. E. Far-

rell was a royalty of seven and one half per cent,

of the gross amount of all gold dust and other valu-

able metals and minerals mined and extracted by

the lessee from the said mining claims.

(2) That under the terms of said lease, the said

C. E. Farrell promised and agreed to enter on said

mining claims and to commence mining operations

thereon as soon as practicable after the execution

of said lease, and thereafter, during the mining

season of each year, diligently and continuously to

carry on mining operations thereon, in a minerlike

and workmanlike manner with due regard to the

development and preservation of said premises as

a workable mine, and that, if at any time during

the life of said lease, he failed for a period of ninety

consecutive days to carry on mining operations

thereon, lessor, plaintiff herein, should thereupon

have the right to declare a forfeiture of said lease

and option, without further notice to said lessee. It

was further agreed between said [45] lessor and
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said lessee that any violation of the terms and con-

ditions of said lease bv the lessee should, at the

option of the lessor, forfeit all rights to results that

might have accrued prior to such violation, and that

said lessor might immediately thereafter re-enter

into possession of said leased premises and re-take

the premises as freely as if by expiry of the term

of said lease.

(3) That the said C. E. Farrell has violated the

terms and conditions of the said lease and has

failed and refused to comply with the terms and

conditions thereof, in the following particulars, to

wit:

(a) The said C. E. Farrell failed and refused to

enter upon the ground described in said lease and

to commence mining operations thereon as soon as

practicable after the execution of said lease

;

(b) The said 0. E. Farrell failed diligently and

continuously to carry on mining operations on said

premises during the mining season

;

(c) The said C. E. Farrell failed and refused,

for a period of more than ninety consecutive days

after the execution of said lease, to carry on mining

operations on said premises

;

(d) The said C. E. Farrell has utterly failed,

neglected, and refused to do any mining or to carry

on any mining operations whatsoever on the said

mining property.

(4) That, under the terms and provisions of

said lease, this plaintiff, on the 21st day of June,

1934, declared a forfeiture of said lease, and on said
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date notified the said C. E. Farrell that said lease

and option was terminated, forfeited, and ended,

and notified the said C'. E. Farrell on said date of

the reasons for such termination, as hereinabove re-

cited, and again on the 26th day of June, 1934,

plaintiff served on the said C. E. Farrell a written

notice of the forfeiture of said lease and option, in

which said written notice the reasons of forfeiture

were stated as hereinabove [46] alleged, and the

said lease, ever since said 21st day of June, 1934,

has been, and now is, of no force or effect whatso-

ever.

(5) That, on or about the 7th day of July, 1934,

plaintiff was informed that the above named defend-

ants claimed an interest in and to the said Irish-

man No. One and Irishman No. Two mining claims

by reason of an assignment of said lease and option

from the said C. E. Farrell to the above named

defendants. That, on oi* about said seventh day of

July, 1934, plaintiff caused to be served on each of

the above named defendants a written notice of

forfeiture of said lease and option, in which said

written notice the reasons of forfeiture were set

forth, as hereinabove alleged, and which said writ-

ten notice contained a copy of said written notice

of forfeiture served upon the said C. E. Farrell on

the twenty sixth day of June, 1934.
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WHEREFORE

:

Plaintiff demands judgment against defendants

for the relief prayed for in her complaint on file

herein.

JULIEN A. HURLEY
Attorney for Plaintiff.

Service of the foregoing Reply by receipt of a

copy thereof is hereby acknowledged this 13th day

of June June, 1935.

CHAS. E. TYLOR
Attorney for Defts.

O. M. Grant.

United States of America

Territory of Alaska—ss.

Edna G. Pilgrim, being first duly sworn accord-

ing to law, on her oath deposes and says

:

I am the plaintiff in the above entitled action; I

have read the within and foregoing reply to separate

answer of defendant O. M. Grant, know the con-

tents thereof, and the matters and things therein

set forth are true, as I verily believe.

EDNA G. PILGRIM.

Subscribed and sworn to before me this the twelfth

day of June, A. D. one thousand nine hundred

thirty five.

[Seal] JULIEN A. HURLEY
Notary Public in and for the Territory of

Alaska. My commission expires 12 June,

1937.

[Endorsed] : Filed in the District Court Territory

of Alaska, 4th Div. Jun. 13 1935. N. H. Castle,

Clerk. By Deputy. [47]
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[Title of Court and Cause.]

REPLY TO SEPARATE ANSWER OF DE-

FENDANT DAVID MUTCHLER AND
JOHN MUTCHLER.

Comes now the plaintiff above named and for

reply to the separate answer of the defendants

David Mutchler and John Mutchler, admits, denies

and alleges as follows:

(1) Denies that, at the time of the commence-

ment of this action, neither of said answering de-

fendants had any right, title, or interest in or to the

lode mining claim known as the Irishman No. One,

described in plaintiff's amended complaint, except

as a co-lessee with one C. E. Farrell, of the said

mining claim, under a written instrument of lease,

or otherwise. Admits that the lease to C. E. Farrell,

dated the 20th day of January, 1934, is recorded

in the office of the Recorder of the Fairbanks Re-

cording Precinct, in Volume 7 of Leases, at page

306, to which reference is made in said answer, and

the same is by reference made a part of said answer

the same as if incorporated therein. Denies each

and every allegation contained in paragraph 1 of

said first and further affirmative defense to said

first cause of action, except as hereinabove specif-

ically admitted.

And for an affirmative reply to said first and

further affirmative defense contained in said an-

swer, plaintiff alleges:

(1) That, on the 20th day of January, 1934,

plaintiff entered into an agreement in writing with
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one C. E. Farrell, of Fairbanks, Alaska, wliero])y

plaintiff leased to the said C. E. Farrell an nn-

div- [48] ided one half interest in and to the Irish-

man No. One and the Irishman No. Two lode claims,

with an option to purchase the same during the life

of said lease for the sum of $5,000.00, and under

the terms of said lease the sole consideration which

plaintiff was to receive from the said C E. Farrell

for the rights and privileges granted to the said

C. E. Farrell was a royalty of seven and one half

per cent, of the gross amount of all gold dust and

other valuable metals and minerals mined and ex-

tracted by the lessee from the said mining claims.

(2) That, under the terms of said lease, the said

C. E. Farrell promised and agreed to enter on said

mining claims and to commence mining operations

thereon as soon as practicable after the execution of

said lease, and thereafter, during the mining sea-

son of each year, diligently and continuously to

carry on mining operations thereon, in a minerlike

and w^orkmanlike manner with due regard to the

development and preservation of said premises as

a workable mine, and that, if at any time during

the life of said lease, he failed for a period of 90

consecutive days to carry on mining operations

thereon, lessor, plaintiff herein, should thereupon

have the right to declare a forfeiture of said lease

and option, without further notice to said lessee. It

was further agreed between said lessor and said

lessee that any violation of the terms and condi-

tions of said lease by the lessee should, at the op-
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tioii of the lessor, forfeit all rights to results that

might have accrued prior to such violation, and

that said lessor might immediately thereafter re-

enter into possession of said leased premises and

re-take the premises as freely as if by expiry of

the term of said lease.

(3) That the said C. E. Farrell has violated

the terms and conditions of the said lease and has

failed and refused to comply with the terms and

conditions thereof, in the following particulars, to

wit

:

(a) That the said C. E. Farrell failed and re-

fused to enter upon [49] the ground described in

said lease and to commence mining operations

thereon as soon as practicable after the execution

of said lease.

(b) The said (>. E. Farrell failed diligently and

continuously to carry on mining operations on said

premises during the mining season.

(c) The said C. E. Farrell failed and refused,

for a period of more than ninety consecutive days

after the execution of said lease, to carry on mining-

operations on said premises.

(d) The said C. E. Farrell has utterly failed,

neglected, and refused to do any mining or to carry

on any mining operations whatsoever on the said

mining property.

(4) That, under the terms and provisions of said

lease, this plaintiff, on the 21st day of June, 1934,

declared a forfeiture of said lease, and on said date

notified the said C. E. Farrell that said lease and

option was terminated, forfeited, and ended, and
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notified the said C. E. Farrell on said date of the

reasons for such termination, as hereinabove re-

cited, and again on the 26th day of June 1934,

plaintiff served on the said C. E. Farrell a written

notice of the forfeiture of said lease and option, in

which said written notice the reasons of forfeiture

were stated as hereinabove alleged, and the said

lease, ever since the said 21st day of June, 1934,

has been, and now is, of no force or effect whatso-

ever.

(5) That, on or about the 7th day of July, 1934,

plaintiff was informed that the above named de-

fendants claimed an interest in and to the said

Irishman No. One and Irishman No. Two mining

claims by reason of an assignment of said lease and

option from the said C. E. Farrell to the above

named defendants. That, on or about the said 7th

da}^ of July, 1934, plaintiff caused to be served

upon each of the above named defendants a writ-

ten notice of forfeiture of said lease and option,

in which said written notice the reasons of for-

feiture were set forth, [50] as hereinabove alleged,

and which said written notice contained a copy of

said written notice of forfeiture served upon the

said C. E. Farrell on the twenty sixth day of June,

1934.

And for reply to the second and further affirma-

tive defense to said first cause of action contained

in said answer, plaintiff denies each and every alle-

gation thereof.

And for reply to the third further and affirma-

tive defense to said first cause of action contained
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in said answer, plaintiff denies each and every alle-

gation thereof.

And for reply to the tirst further and affirmative

defense to the second cause of action contained in

said answer, plaintiff admits, denies, and alleges as

follows

:

(1) Denies that, at the time of the commence-

ment of this action, neither of said answering de-

fendants had any right, title, or interest in or to

the lode mining claim known as the Irishman No.

One, described in plaintiff's amended complaint,

except as a co-lessee with one C. E. Farrell, of the

said mining claim, under a written instrument of

lease or otherwise. Admits that the lea^e to C. E.

Farrell, dated the 20th day of January, 1934, is

recorded in the office of the Recorder of the Fair-

banks Recording Precinct, in Volume 7 of Leases,

at page 306, to which reference is made in said

answer and the same is by reference made a part

of said answer as if incorporated therein. Denies

each and every allegation contained in paragraph 1

of said first and further affirmative defense to said

second cause of action, except as hereinabove spe-

cifically admitted.

And for an affirmative reply to said first and fur-

ther affirmative defense contained in said answer,

plaintiff alleges:

(1) That, on the 20th day of January, 1934,

plaintiff entered into an agreement in writing with

one V. E. Farrell, of Fairbanks, [51] Alaska, where-

by plaintiff leased to the said C. E. Farrell an un-

divided one half interest in and to the Irishman
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No. One and the Irishman No. Two lode claims,

with an option to purchase the same during the

life of said lease for the sum of $5,000.00, and

under the terms of said lease the sole consideration

which plaintiff was to receive from the said C E.

Farrell for the rights and privileges granted to the

said C. E. Farrell was a royalty of seven and one

half per cent, of the gross amount of all gold du?t

and other valuable metals and minerals mined and

extracted by the lessee from the said mining claims.

(2) That, under the terms of said lease, the said

V. E. Farrell promised and agreed to enter on said

mining claims and to commence mining operations

thereon as soon as practicable after the execution

of said lease, and thereafter, during the mining

season of each year, diligently and continuously to

carry on mining operations thereon, in a minerlike

and workmanlike manner with due regard to the

development and preservation of said premises as

a workable mine, and that, if at any time during

the life of said lease, he failed for a period of 90

consecutive days to carry on mining operations

thereon, lessor, plaintiff herein, should thereupon

have the right to declare a forfeiture of said lease

and option, without further notice to said lessee.

It was further agreed between said lessor and said

lessee that any violation of the terms and condi-

tions of said lease by the lessee should, at the

option of the lessor, forfeit all rights to results

that might have accrued prior to such violation,

and that said lessor might immediately thereafter

re-enter into possession of said leased premises and
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xe-take the premises as freely as if by expiry of

the term of said lease.

(3) That the said C. E. Farrell has violated

the terms and conditions of said lease and has

failed and refused to comply with the terms and

conditions thereof, in the following particulars, to

wit:

(a) The said C. E. Farrell failed and refused

to enter upon the [52] ground described in said

lease and to commence mining operations thereon

as soon as practicable after the execution of said

lease.

(b) The said C. E. Farrell failed diligently and

continuously to carry on mining operations on said

premises during the mining season.

(c) The said C. E. Farrell failed and refused,

for a period of more than 90 consecutive days after

the execution of said lease, to carry on mining oper-

ations on said premises.

(d) The said C. E. Farrell has utterly failed,

neglected, and refused to do any mining or to carry

on any mining operations w^hatsoever on the said

mining property.

(4) That, under the tenns and provisions of

said lease, this plaintiff, on the 21st day of June,

1934, declared a forfeiture of said lease, and on

said date notified the said C. E. Farrell that said

lease and option was terminated, forfeited, and

ended, and notified the said C. E. Farrell on said

date of the reasons for such termination, as here-

inabove recited, and again on the 28th day of June,
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1934, plaintiff served on the said C. E. Farrell a

written notice of the forfeiture of said lease and

option, in which said written notice the reasons of

forfeiture were stated as hereinabove alleged, and

the said lease, ever since said 21st day of June,

1934, has been, and now is, of no force or effect

whatsoever.

(5) That, on or about the 7th day of July, 1934,

plaintiff was informed that the above named de-

fendants claimed an interest in and to the said

Irishman No. One and Irishman No. Two mining

claims by reason of an assignment of said lease and

option from the said C. E. Farrell to the above

named defendants. That, on or about said seventh

day of July, 1934, plaintiff caused to be served on

each of the above named defendants a written notice

of forfeiture of said lease and option, in which said

written notice the reasons of forfeiture were set

forth, as hereinabove alleged, and which said writ-

ten notice contained a copy of [53] said written

notice of forfeiture served upon the said C. E.

Farrell on the twenty sixth day of June, 1934.

And for reply to the second further and affirma-

tive defense to the second cause of action con-

tained in said answer, plaintiff denies each and

every allegation contained therein and each and

every part thereof.

And for reply to the third further and affirmative

defense to the second cause of action contained in

said answer, plaintiff denies each and every allega-

tion contained therein and each and every part

thereof.
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IVHEREFORE

:

Plaintiff demands judgment as prayed for in her

complaint on file herein.

JULIEN A. HURLEY
Attorney for Plaintiff.

United States of America

Territory of Alaska—ss.

Edna G. Pilgrim, being first duly sworn accord-

ing to law, on her oath deposes and says:

I am the plaintiff in the above entitled action;

I have read the within and foregoing reply to the

separate answer of the defendants David Mutchler

and John Mutchler, know the contents thereof, and

the matters and things therein set forth are true,

as I verily believe.

EDNxl G. PILGRIM

Subscribed and sworn to before me on this the

twelfth day of June, A. D. one thousand nine hun-

dred thirty five.

[Seal] JULIEN A. HURLEY
Notary Public in and for the Territory

of Alaska. My conmiission expires 12

June, A. D. 1937.

Service of the foregoing Reply by receipt of a

copy thereof is hereby acknowledged this 13th day

of June, 1935.

CECaL H. (^LEGG
Attorney for Defendants David

Mutchler & John Mutchler.

[Endorsed] : Filed in the District Court Territory

of Alaska, 4th Div. June 13 1935. N. H. Castle,

Clerk. By Deputy. [54]
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[Title of Cause.]

ORDER REFERRING CAUSE.

WHEREAS, the undersigned has heretofore

represented one of the parties in the subject matter

of the above entitled cause and is therefore disquali-

fied to determine the same; and

Whereas, Judge Simon Hellenthal of the Third

Judicial Division of Alaska has been assigTied to

the Fourth Judicial Division for the purpose of de-

termining causes in which the undersigned is dis-

qualified,

Now, therefore, IT IS ORDERED that the above

entitled cause be, and it is hereby, referred to Judge

Simon Hellenthal for determination.

Entered in Court Journal No. 19 Page 493

Sep 23 1935.

HARRY E. PRATT
District Judge [55]

[Title of Court and Cause.]

MOTION TO DISMISS AS TO DEFENDANT
GEORGE MUTCHLER

Comes now the defendant, George Mutchler, ap-

pearing specially for the purposes of this motion

only and for no other purpose, through his attor-

ney, Cecil H. Clegg, and respectfully moves the

Court to dismiss the above entitled action as to him,

the said defendant George Mutchler, pursuant to

the provisions of Rule 30 of the Rules of this Court
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for the reason that said defendant has not volun-

tarily made a general appearance in said action and

that the j^laintiff herein has made no bona fide

effort to procure service of summons upon said de-

fendant within sixty days after the issuance of said

summons or at all.

This motion is based upon all the files, records and

proceedings heretofore had in said cause.

(^ECIL H. CLEGG
Attorney for Defendant George Mutchler Appear-

ing specially for the purposes of this motion

only and for no other purpose.

Service of the foregoing Motion, by receipt of a

copy thereof, acknowledged this 30th day of Sep-

tember, 1935.

JULIEN A. HURLEY
Attorney for Plaintiff

[Endorsed] : Filed in the District Court Territory

of Alaska, 4th Div. Sep 30 1935 Alton G. Nordale,

Clerk By E. A. Tonseth, Deputy. [56]

[Title of Court and Cause.]

ORDER OVERRULING MOTION TO DIS-

MISS AGAINST DEFENDANT GEORGE
MUTCHLER.

Now on this twenty fourth day of August, 1936,

this cause came on regularly to be heard upon the

motion of the defendant George Mutchler for an

order dismissing said action against said defendant
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George Mutchler, and the Court being fully advised

in the premises,

It is ordered that said motion be, and it is hereby,

denied.

An exception to said ruling of the Court is hereby

allowed.

Dated at Fairbanks, in the Division and Territory

aforesaid, on this, the 24th day of August, 1936.

SIMON HELLENTHAL
District Judge.

[Endorsed] : Filed in the District Court Territory

of Alaska, 4th Div. Aug 26 1936 John B. Hall,

Clerk, By Deputy.

Entered in Court Journal No. 20, page 351 [57]

[Title of Cause.]

TRIAL BY COURT CONTINUED.

Now came the respective parties and respective

counsel as heretofore, the trial of this cause was

resumed.

Argument to the Court was had by Cecil H. Clegg,

Esq., on behalf of the defendants Mutchler.
* * -x- * * * *

Closing argument to the Court was had by Julien

A. Hurley, Esq., for and in behalf of the plaintiff,

whereupon the cause was submitted and taken

under advisement by the Court, decision to be

rendered at a subsequent date.

Entered in Court Journal No. 20, page 26. Oct 9

1935. [58]
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General January 1935 Term
Friday, January 3, 1936

One Hundred Eighty Third Court Day*******
Court convened, pursuant to adjournment, at

10.00 A. M. Honorable Harry E. Pratt, District

Judge, present and presiding. Also present E. A.

Tonseth, Clerk. The following proceedings were

had, to wit:

In tlie Matter of Continuing

Untinished Pending Causes:

ORDER
Good cause appearing to the Court,

All unfinished matters pending in this Court, as a

Court of Admiralty, Bankruptcy, Equity, or Law
and whether they be ciA'il or criminal matters are

hereby continued to the General January 1936 Term

of this Court.*******
Whereui)on the Court adjourned the General

January 1935 Term of this Court sine die.*******
HARRY E. PRATT

District Judge

Entered in Court Journal No. 20, Page 138, Janu-

ary 3rd., 1936. [59]
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[Title of Court and Cause.]

OPINION

This cause came on for hearing at Fairbanks,

September 30, 1935; the plaintiff was represented

by Julian A. Hurley, Esq.; the defendant O. M.

Grant by Charles E. Ta.ylor, Esq.; and defendants

David and John Mutchler by Cecil H. Clegg, Esq.

Edna G. Pilgi'im, the plaintiff, brought this

action as a co-owner with the defendants O. M.

Grant, George Mutchler, David Mutchler and John

Mutchler, of the Irishman No. 1 Lode Claim, situ-

ate on the divide between Saint Patricks Creek and

Happy Creek in the Fairbanks Recording Pre-

cinct, Alaska; which lode claim will hereafter be

referred to simply as the "Irishman."

In the amended complaint it is alleged that the

defendant Grant commenced mining operations on

the Irishman, independent of the plaintiff, on or

about January 1st, 1930, and that the rest of the

defendants joined Grant in working and mining

said claim, and milling the ore taken therefrom on

or about October 1st, 1932, and are continuing their

mining operations on said claim. [60]

That there is a vein on the Irishman running

parallel with the side line at a place where the

Irishman adjoins the Wasp Lode Mining Claim,

which Wasp Lode Mining Claim will hereafter be

referred to simply as the "Wasp." That all of the

operations carried on l)y the defendants were on

this vein and all of the ore that was mined was

taken from said vein; that this vein has its apex on

the Wasp ; that this was discovered by the defend-
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ants while they were mining on the Irishman as

aforesaid, between October 1st, 1932, and June 6th,

1933; that the Wasp, on which the apex was found,

was at the time owned by H. N. Macomb; that the

title to the Wasp constituted an outstanding ad-

verse title to said vein and the Irislunan.

That the defendants, without informing plaintiff

of the above stated facts, on July 6, 1933, purchased

the Wasp for $300.00; that the Wasp was pur-

chased by the defendants to protect their interest

in the vein they had been mining on the Irishman,

and to defraud the plaintiff. That upon the plain-

tiff learning the above facts she offered to pay the

defendants one-half of the price paid for the Wasp,

and demanded a deed to a half-interest, which the

defendants i-efused to give.

Besides the foregoing, it is alleged in the second

cause of action that the plaintiff is an equitable

owner of a one-half interest in the Wasp; that the

possession of the Irishman by the defendants was

wrongful since the 24th day of September, 1932, and

that the possession of the defendants of the Wasp
was wrongful since July 6, 1933, and that defend-

ants have refused plaintiff the right to enter into

the possession of the Wasp, or any part thereof and

have denied her right to an interest in said Wasp

;

that the defendants have mined and milled a large

amount of ore in the operation on said claims [61]

at a profit and have converted said profit to their

own use, and have failed and refused to account to

the plaintiff for the same.

The prayer is to have a trust declared as to the

Wasp and that the defendants be required to deed
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a one-half interest therein to the plaintiff; that de-

fendants account for the ore mined and that plain-

tiff have judgment for one-half of the value of the

ore.

To this complaint the defendant Grant has filed

a separate answer, and the defendants David and

John Mutchler have filed an answer. The defendant

George Mutchler was not served and does not ap-

pear.

Defendant Grant by his answer admits his owner-

ship of an interest in the Irishman; denies the

ownership of the other defendants; admits that he

worked on the Irishman at intervals between Janu-

ary 1st, 1930 and October 1st, 1932; admits that he

and his co-defendants commenced work on the Irish-

man, but denies that they are still working on said

claim. He admits that on October 1st, 1932, H. X.

Macomb owned the Wasp, but denies that defend-

ants, in their operations, discovered that the apex

of the vein they were working was on the Wasp;

admits he did not inform plaintiff regarding the

apex of the vein and alleges he does not know the

location thereof; admits he and the other defend-

ants purchased the Wasp, but denies that the same

was purchased to protect the title of, and right to,

the vein on the Irishman; and he especially denies

that the Wasp was purchased secretly or with any

intent to injure or defraud the plaintiff; admits

that plaintiff' offered to pay her part of the pur-

chase price of the Wasp and that she demanded a

deed to one-half interest and that he refused such

payment and demand. [62]
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As his first affirmative defense to the first cause

of action he alleges that on or about November 21,

1928, he and plaintiff's predecessor in interest

staked the Irishman, and that thereafter during

1929 and 1930 he prospected and discovered a vein

on said claim and attempted to work and mine the

same, and as a result became thoroughly familiar

with said vein or lode and with the nature and

structure of the rock thereon, as well as the direc-

tion of the strike and dip of the vein; that said

lode extends its entire length in a Northeasterly and

Southwesterly direction, and dips in a Northwest-

erl}^ direction; that he agreed to sell his interest to

his co-owner; that he and his co-owner could not

work the claim at a profit, and that he ceased work

on the Irishman about April 1, 1933, and has not

worked thereon since.

That the Wasp, located by H. N. Macomb, is situ-

ate on the Westerly side of the Irishman; that he

entered into an agreement to prospect the Wasp
with Macomb, and to lease it if he should desire;

that pursuant to such agreement he went on the

Wasp and prospected and developed said claim and

ever since has been working the Wasp ; that the

vein or lode on the Wasp is located about 600 feet

fi'om the vein on the Irishman, and runs parallel

thereto and has a different structure of rock and

ore, and dips in an Easterly direction ; that the lode

on the Wasp has no connection with the lode on the

Irishman, and that the Wasp lode is not within the

boundaries of the Irishman. That Macomb was an

old sick man, desirous of leaving Alaska; that he
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and defendant, George Mutchler, purchased the

Wasp and now own the same, subject to equities in

the other defendants.

For answei' to the second cause of action Grant

further admits, denies and alleges: Denies that

plaintiff is an equitable owner of the Wasp; admits

that since July 6, 1933, defendants have mined and

extracted valuable ore from the Wasp and that they

have converted same to their own use; denies that

the [63] defendants have wrongfully assumed or

exercised control of either or both the Irishman and

the Wasp; denies that the defendants have made a

profit from ore mined on the Irishman, and avers

that the plaintiff has no interest in the Wasp.

For affirmative defense to the second cause of

action Grant alleges that he rendered plaintiff an

account of woi'k done on the Irishman which showed

a loss to the defendant; that part of the work done

on the Wasp was included in the statement, and

avers that the same should not have been included.

For second affirmative defense to the second

cause of action Grant alleges that the plaintiff

leased her interest in the Irishman to C. E. Farrell

and that Farrell assigned same to the defendants,

and that defendants have not mined on the Irish-

man Init on the Wasp, and will account for ore

mined on the Irishman under the lease ; that plain-

tiff has never been ousted from the Irishman; that

Grant executed a lease to Farrell and to the other

defendants of his one-half interest, and that said

lessees are now in possession of the said mining

claim and are working and operating the same.
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David and John Mutchler in their answer deny

that Grant commenced operations on the Irishman

on or about January 1st, 1930; and deny that the

defendants commenced work on the Irishman on or

about October 1st, 1932; deny that they did not in-

form plaintiff regarding the apex of the lode on

the Irishman ; deny that Grant and George Mutchler

purchased the Wasp; deny that the Wasp and the

Irishman adjoin ; deny that $300.00 was paid for the

Wasp ; deny that plaintiff offered to pay part of the

purchase price of the Wasp; and deny that she de-

manded a deed to a half-interest; and deny that

they refused to give plaintiff a deed, and deny that

defendants and the plaintiff own the Irishman. [64]

As a first affirmative defense to the first cause of

action they admit that they are co-owners with the

plaintiff and that they own a two-tenths interest in

the Irishman, and allege that the plaintiff issued a

lease to C. E. Farrell on January 20, 1934, which

lease was to the Irishman; and that said lease has

been assigned to the defendants.

As a second affii'mative defense to the first cause

of action they allege that there is no connection be-

tween the lode or vein on the Irishman and the lode

or vein on the Wasp.

And as a third affirmative defense to the first

cause of action they allege that the location of the

apex of the vein or lode on which they are working

has not been determined.

For answer to the second cause of action they

admit that Grant and the plaintiff were the owners

of the Irishman on December 18, 1929, and that on
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October 1st, 1932, H. N. Macomb owned the Wasp,

and deny every other allegation contained in the

second cause of action; and further make the same

affirmative defenses to the second cause of action

that they make to the first cause of action.

The plaintiff in her reply to the affirmative

matter contained in Grant's answer denies the ma-

terial allegations contained in the first affirmative

answer to the first cause of action ; and for reply to

the first affirmative defense to the second cause of

action she admits the giving of the account, but

denies that it is a full account.

For reply to the second affirmative defense to the

second cause of action she denies all the material

allegations contained in said answer; and for reply

to the third affirmative defense to the second cause

of action she admits making the Farrell lease, but

denies the effect and other material allegations con-

tained in said answer; and for affirmative reply to

[65] the third affirmative defense to the second

cause of action she alleges failure to comply by

Farrell, and that the lease was forfeited and

cancelled.

The plaintiff for reply to the Mutchler answer:

First, denies that allegations as to ownership, con-

tained in the answer to the first cause of action ; and

for reply to the first affirmative answer to the first

cause of action she admits the execution of the

Fa]-rell lease; denies the effect thereof; and denies

the other material allegations contained in said an-

swer; and for affirmative reply to the first affirma-

tive answer to the first cause of action she alleges
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failure to comply by Farrell, and that the lease was

forfeited and cancelled.

For reply to the second affirmative defense to

the first cause of action she denies all the allegations

therein contained; and for reply to the third af-

firmative defense of the first cause of action she

denies all the allegations therein contained ; and she

makes similar reply to the defendants David and

John Mutchler's answers to the second cause of

action.

It is contended by the defendants O. M. Grant,

David and John Mutchler that they are proceeded

against jointly, not individually as tenants in com-

mon, and that since George Mutchler, one of the

tenants in common, has not been served and has not

voluntarily appeared, the controversy can not be

satisfactorily adjusted, and that the case can not

be tried without George Mutchler.

The Court is of the opinion that the defendants

have been proceeded against individually; that the

right of a tenant in common is a several right and

not a joint right (62 C. J. p. 409, Sec. 4) and that

the only way a trust can be imposed upon property

held by a tenant in common is by a proceeding

against such tenant in coumion, in an individual

capacity. This remedy [66] is available to the

plaintiff, a tenant in common, under the common

law independent of statute. Turner v. Sawyer, 150

IT. S. 586, in which the Court holds

:

"A title thus acquired, the patentee holds in

trust for the true owner, and this court has re-

peatedly held that a bill in equity will lie to

enforce such trust."
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See also 62 C. J. p. 492, Sec. 136, and Miller v.

Hart, 52 Pac. p. 680.

The Court is of the opinion that the laws of

Alaska, Section 3887, permit suit against one or

more tenants in common, which are severally liable

on the same obligation; that the matter in issue be-

tween the plaintiff and the answering defendants in

the first cause of action can be fully determined, and

that the plaintiff had the right to bring this cause

of action against any one or more of the defendants

;

that the pleadings relating to the second cause of

action show that the defendants, while owners in

common of a part interest in the Irishman, mined

the same under conditions that would make them

mining partners; but since this cause of action is

not brought for a liability of the partnership as

such, and can be maintained only for a share of

the profits made or received by each of the partners

as tenants in common with the plaintiff, under

Sec. 2866; and since under Sections 2743 and 2742,

partners are jointly and severally liable where one

partner acting within the scope of his apparent au-

thority receives money or property of a third person

and misapplies it, we are of the opinion that the

second cause of action for an accounting can prop-

erly be maintained against each of the defendants

severally ; and that under Sec. 3387 it was the privi-

lege of the plaintiff to proceed against or serve as

many of the tenants in common as she saw fit ; that

it is not necessary for the plaintiff to allege or prove

either an ouster or exclusion in order to maintain

her right under [67] Sec. 2866 to have an account-
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ing for profits made. Lindle}- on Mines, 3d Ed.

p. 1948.

However, the pleadings admit that the plaintiff

has been excluded from the Wasp, and that defend-

ants deny her right to the Wasp. In any event the

claim that the operations were not on the Irishman

but on the Wasp would be sufficient to authoi-ize

the bringing of this action.

We are further of the opinion that the matters in

issue in the second cause of action can be completely

determined as far as the interests of the defendants

who are before the Court are concerned, and for

that reason the Court is of the opinion that the ob-

jection is not well taken.

It is contended by the defendants David and John

Mutchler that no demand was made by the plain-

tiff on them for an interest in the Wasp Claim, and

that no offer to contribute was made by plaintiff,

and that for that reason the plaintiff should not be

allowed to maintain her action against the said

David and John Mutchler. We are of the opinion

that the said defendants are right in their conten-

tion that no express demand or offer to contribute

was ever made by the i)laintiff on or to them, as

shown by the testimony.

A¥e are further of the oxDinion that a demand in

a civil case need not be direct, but may be implied;

that the commencement of an action is in itself a

demand and that where the evidence and pleadings

show that a demand would be of no avail a demand

need not be made.
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Koyer v. Willmon, 90 Pac. 135, holds:

''Where defendant purchased a lot in contro-

versy in his own name in violation of an agree-

ment to purchase as the property of the firm,

of which plaintiff and defendant were members,

and refused to recognize plaintiff's interest in

the property, plaintiff was not bound to make a

formal tender of one-half of the purchase price

as a condition precedent to his right to enforce

a trust in the property." [68]

Cobnrn v. Page, 74 Atl. 1026, holds

:

"Where a tenant in common purchases an

outstanding title and had the same conveyed to

his wife, who paid nothing therefor, failure of

the cotenants in a suit to enforce a constructive

trust of such interest, to allege a demand on the

wife was material only as bearing on the matter

of costs as against her."

Home Investment Co. v. Strange. Judgment re-

versed, 195 S. W. 849; Reformed, 204 S. W. 314,

which was again reformed, 207 S. W. 307, holds:

"Attorney acquiring title to land by breach

of trust with intention of depriving his client

thereof not entitled to reimbursement as a con-

dition of the transfer of such title to his client."

Garard v. Garard, 34 N. E. 442, 809, holds:

"Demand is not necessary as a condition

precedent to an action to declare an alleged

trust in the proceeds of the sale of real estate

for an accounting and for damages for the con-

version of such proceeds by the trustee."
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Caldwell v. Lowden, 3 Brewst. 63, holds:

''A cestui que trust who is entitled to posses-

sion need not demand such possession l)efoi'e

bringing an action of ejectment against the

trustee. '

'

Vaughn v. Rhode Island Mortgage & Trust Co.,

53 Atl. p. 125, holds:

"As a condition to bringing suit for breach

of trust as custodian of securities, it is not

necessary to demand the securities of the trus-

tee; it having admitted the mingling thereof

with others so that demand would be futile."

Wood V. White, 122 Atl. at 177 holds

:

"Where defendant fraudulently repudiated

an agreement to hold land in trust for the joint

benefit of himself and plaintiff as a business

venture, plaintiff, who had paid only part of

his share of the consideration, was under no

obligation to tender payment of the balance be-

fore bringing suit to impress a trust."

Cunningham v. Long, 120 S. E. 81, holds:

"In suit to declare a parol trust in land,

where it was shown that on receipt of plaintiff's

offer to repay the purchase price and interest it

would have been declined, a formal tender of

the purchase money was unnecessary." [69]

Powell V. United Mining & Milling Co., 231 Pac.

307, holds:

"That an agent who in violation of agree-

ment with corporation, x^rincipal, to purchase
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and improve for principal, land at his own ex-

pense, and accepts shares of capital stock as

consideration, takes title in his own name, and

asserts himself to be sole owner, holds snch real

estate in trust and is bound to convey to cestui

que trust at any time on its demand, and such

cestui que trust may so demand and maintain

suit to declare and enforce such trust without

first tendering stock to such trustee."

In Daniel v. Daniel, 181 Pac. 215, the Court

holds

:

"In this case we think the court rightly de-

creed an accounting. The property was produc-

tive at the time the plaintiff's interest was ac-

quired. It has been withheld from her mider

an adverse claim. At no time would a demand
for her share of the income have availed her

anything, and furthermore, the tenant in pos-

session occupied towards her a fiduciary re-

lation."

1 C. J. p. 627:

"Sec. 80 (D) Demand. A demand upon the

party liable to account is generally a prere-

quisite to the right to maintain a bill for an ac-

counting.

"Where the account is complicated, giving

rise to an independent equity, it has been held

that a preliminary personal demand for an ac-

counting before resorting to equity is not

necessary.
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"Where an accounting is ancillary only to

the main inirposes of an action or suit no de-

mand, it seems, is necessary."

65 C. J. p. 1020:

"Sec. 949. (D) Demand. Ordinarily, before a

cestui que trust may sue in equity to enforce

his rights under the trust he must first have

moved the trustee to act, and failed to secure

such action. However, a demand is not neces-

sary as a condition precedent to a suit against a

trustee where a conversion by him is alleged or

a demand would be of no avail; and in some

cases a want of demand is held to be of impor-

tance only as bearing on the question of costs."

The plai]itiff in her complaint alleges that she

made a demand for a half interest in the Wasp
Lode Claim, and offered to pay one half of the pur-

chase price of the same, which demand and offer

she alleges was refused. The evidence shows that

said demand and offer were made by the plaintiff on

an offer to the defendant O. M. Grant, and that

said Grant refused her [70] offer and demand. The

evidence also shows that an account was made of

part of the gold extracted from the Irishman; that

this account included moneys realized from the

operations carried on by the defendants David and

John Mutchler, and that afterwards the defendant

Grant claimed that these operations should not have

been included in the account. From the circum-

stances surrounding the offer and demand, it can

readily be inferred that the defendants David and

I
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John Mutchler had knowledge of the demand made

by the plaintiff, and the refusal of the defendant

(Irant to comply with said demand.

Considering all these circumstances the court is of

the opinion that it is justified in finding that if a

demand has been made of the said defendants, and

offer to contribute to said defendants, said demand

and offer would have been refused. For the reasons

above stated, the contentions made by the defend-

ants David and John Mutchler should be denied.

It is also claimed by the defendants that the court

should not have received testimony as to the location

of the boundary line between the Irishman and the

Wasp; and it is contended that there is another

action pending to determine the same, although

there has been no proof submitted that such action

is pending.

The defendants claim that no ouster has l)een

plead and that the proof does not show an ouster;

that the possession of the defendants, being co-

owners with the plaintiff, is the possession of the

plaintiff, and that there can be no ouster. I^he

court is of the opinion that there is much merit in

the contention that the possession of the defend-

ants is the possession of the plaintiff, and that

therefore there can be no ouster, and consequently

no action at law in ejectment, because an ouster

[71] is one of the indispensable requisites of an

action in ejectment. This being so, the only remedy

that the plaintiff has to determine said boundaries

is an action in equity. If such an action is pending,

it should have been consolidated and tried with the

present action.
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There can be no trust declared, based upon the

contention that the lode is underneath the Irishman

and the apex is on the Wasp, unless the court de-

termines the boundary line between said claims.

Likewise, there can be no accounting of ore taken

from the Irishman unless the extent of the claim

—

it being- claimed by the defendants that the ore was

taken from the Wasp and by the plaintiff that the

ore was taken from the Irishman—is determined.

The outcome therefore, on both causes of action de-

pends to a large extent upon the location of the

common boundary. This being the case, it is abso-

lutely essential to establish said boundary in order

to determine the issues raised. For this reason the

court is of the opinion that equity having acquired

jurisdiction will determine all issues raised, in order

to give complete relief.

1 Enc. of Law & Proc. p. 418, Accoimts & Ac-

counting :

^'(11) Retaining Cause for Complete Re-

lief.—Another general principle to be hereafter

more particularly applied, closely connected

with the last preceding section, may be here

stated, namely, when a court of equity once ac-

quires jurisdiction upon equitable grounds it

will proceed to do complete justice and ad-

minister full relief. To this end it wil lorder an

accounting and wdll settle the whole contro-

versy, even to the extent of adjudicating

matters of purely legal cognizance. And on the

other hand where defendant is called on to ac-

count in a proper case, the court ha\ing ob-
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tained jurisdiction for this purpose, will take

cognizance of the whole matter involved and

necessary incidental relief will be granted."

Vol. 1, Pomeroy's Equity Jurisprudence, p. 329:

"Sec. 231. As Applied to the Concurrent

Jurisdiction.—The rule has already been stated

as one of the foundations of the concurrent

jurisdiction that where a court of equity has

obtained jurisdiction over some portion or fea-

ture of the controversy, it may and will in gen-

eral, proceed to decide the whole issues and to

award complete relief, although the rights of

the [72] parties are strictly legal, and the final

remedy granted is of the kind which might be

conferred by a court of law."

Vol. 1, Pomeroy's Eq. Jur. p. 352:

"Sec. 242. We have seen in the foregoing

paragraphs that this conception of the equity

jurisprudence has been steadily applied

throughout the whole history of the court to a

great variety of circumstances, litigations, and

reliefs. By virtue of its operation and in order

to promote justice the court having obtained

jurisdiction of a controversy for some purpose

clearly equitable, has often extended its ju-

dicial cognizance over rights, interests and

causes of action, which were purely legal in

their nature, and has awarded remedies which

could have been adequately bestowed by a (*ourt

of law. This same grand principle is one of the

fundamental and essential thoughts embodied
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in the 'reformed system of procedure' which
first appeared in Xew York in 1848 * * * has

since extended through so many states and ter-

ritories of the country " * * and was sub-

stantially adopted in England in the 'Supreme
Court of Judicature Acts.' "

The court is of the opinion that the questions

raised, which it is necessary to determine, are as

follows

:

1. The location of the common boundary line be-

tween the Irislmian and the Wasp.

2. The relations of the parties as to whether or

not a fiduciary relation existed between them.

3. Whether or not the defendants by reason of

their mining operations carried on on the Irishman

obtained knowledge of the location of the apex of

the vein.

4. Whether or not the defendants on account of

knowledge so obtained, and to protect the right and

title to the lode on the Irishman, purchased the

Wasp.

5. Whether or not the Wasp has parallel end

lines so as to entitle it to extralateral rights.

6. Whether or not the defendants mined at a

profit, the amount the defendants are allowed for

mining and the amount of profit.

7. The several individual interests in both the

[73] Irishman and the Wasp.

8. Whether Farrell entered upon the ground

and commenced mining operations as soon as prac-

ticable, and whether or not the Farrell lease was

terminated.
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The court is of the opmion that it is not necessary

to determine whether or not the discovery vein on

the Irishman and the vein on which the mining was

done is the same. This is not material because the

plaintiff would have the same right to said vein

under either circumstance, since the plaintiff is

entitled to an interest in all veins, which have their

apexes within the boundaries of the Irishman lode.

The only materiality would be to determine the

amount of credit that should be allowed defendants

for work done. There is sufficient evidence to show

that Grant attempted to follow the strike of the

discovery vein on the Irishman, and prospected and

worked along its course, and that in so doing he dis-

covered the mineral and vein on which the mining

was done, and that in all probability one is a con-

tinuation of the other; but this work consisted of

mining as well as prospecting and was done by

Grant and vaiious other persons under partnership

ari'angements, imder which they shared in the ore

extracted, and for this reason can not be allowed in

the account.

Considering the first question, the location of the

common side line between the Irishman and the

Wasp, this depends on where the Southwest corner

of the Irishman was placed, since there is no dis-

pute about the position of the Northwest corner.

The evidence that the Southwest corner of the Irish-

man is at the place claimed by the plaintiff is, first,

testimony of the locator (Earl Pilgrim) and prede-

cessor in interest of the plaintiff that he placed it

there and last saw it there in June 1933; second,
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evidence of the plaintiff that she saw the stake at

the place; third, evidence of W. W. Estes that he

saw the [74] stake there between September and

Xovember in 1928 or 1929; fourth, admission by

Grant to Fred Deeming that the stake was at the

place indicated; fifth, admission by Grant to

Farrell that the stake was at or near the place;

sixth, admission by Grant in his statement fiir-

iiished plaintiff that he was mining on the Irishman.

The foregoing is all of the direct testimony. Be-

sides this, there is the testimony that Pilgrim built

the cabin on the Irishman near the stake before any

dispute arose; that the stake, at the place claimed

by the defendant Grant being near the road, had

never been seen by anyone imtil shortly before the

action was commenced. Besides this, we have the

fact that if the location of the stake is as claimed by

the defendant it makes the Wasp approximately 670

feet wide at the widest end, the Irishman less than

420 feet wide at the Southerly end, the Westerly

side line of the Irishman 1537.8 feet long, according

to plaintiff's survey, and 1487 feet long according to

the defendant's survey. If the stake is located at

the place claimed by the plaintiff it makes the Wasp
approximately 600 feet wide at the Southerly end

with side lines nearly parallel, according to defend-

ant's Exhibit "C" if scaled and the figures disre-

garded; it makes the Irishman 600 feet wide

throughout, and the Westerly side line of the Irish-

man 1471.6 feet long.

Against this we have the testimony of the defend-

ant Grant to the effect that the Southwest corner
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of the Irishman was expressly and purposely placed

further East by himself and Pilgrim, so that they

might be able thereby to include a continuation of

the Ryan lode which was a long ways distant, and

w^hich according to plaintiff's Exhibit No. 22 was

headed further West. In any event it does not seem

reasonable that a person should attempt to include

a lode coming from a distance by drawing in one

side line and making his claim 470 feet wide, where

he had located and was entitled to a claim 600 feet

wide, [75] and could not possibly gain anything by

making the claim narrower. Besides this, there was

some evidence offered of a fire having occurred at

the place where the stake was claimed to have been

placed by the defendant, to the effect that the stake

was already there when the fire occurred. But the

plaintiff offered evidence to show that the stake had

been burned before it was placed in that location,

and that the stake, according to the burned moss,

was put in that position after the fire occurred.

As further evidence that the Irishman is at the

place claimed by the plaintiff, it was shown that the

locator of the Irishman, Earl R. Pilgi'im, had

previously located the Moon Shine Lode on July 23,

1926, at which time there was another claim at the

present location of the Irishman, and the Westerly

side line of that claim was made identical with the

Easterly side line of the Moon Shine Claim. In the

certificate of location of the Moon Shine Lode,

which was introduced in evidence and marked de-

fendant's Exhibit "A", there was a tie to the high-

way. If we adopt the location of the Irishman as
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claimed by the plaintiff and place the Moon Shine

Claim alongside on the Westerly side, and then

make the tie contained in the location certificate, we
find that it fits perfectly.

Considering the testimony, the court is of the

opinion that the Southwest corner of the Irishman

is at the place claimed by plaintiff and that the

Westerly side line of the Irishman is described as

follows: Commencing at the Southwest corner of

the Irishman No. 1 Lode (laim, which corner bears

N. 30°04' W 660.7 ft. distant from the SE corner of

said Irishman claim, which said SE corner bears

X. 8°01' E 1633.2 ft. distant from corner No. 3, Sur-

vey #847; thence N. 33°04' E 1471.6 ft. to NW
corner Irishman No. 1 Lode Claim. [76]

The next three questions should be considei'ed

together. The plaintiff and defendants were and

are tenants in common, the plaintiff owning one-

half interest and the defendants and Farrell owai-

ing the other half of the Irishman. The tenancy,

however, was created by different instruments, and

at the time that the defendant Grant started inde-

pendent operations there was hostility between said

Grant and Earl Pilgrim, the predecessor in interest

of the plaintiff*.

The evidence shows that several shafts were sunk

which were first started by the defendant Grant,

and the work was thereafter continued by all the

defendants. While they were working in a shaft

on the Irishman Lode they encountered an ore

body on the Irishman 90 or 100 feet beneath the

surface near the Westerly side line of the Irishman,
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that dipped towards the East, and it was easily

discernible that if said ore body continued upward

for any distance, the apex of the same would be

in ground lying to the Westerly of the Irishman.

On or about this time—the exact time is not shown

—it was first contended by the defendants that

the location of the shaft and ore thus found was

not on the Irishman but was on the Wasp, and the

defendants contended, and still contend, that the

plaintiff had no right in the Wasp. Therefore the

workings of the defendants, which were below the

surface on the Irishman, were not accessible to the

plaintiff, and the defendants procured knowledge

in operations carried on on the Irishman that was

not available to the plaintiff, their co-owner. The

general rule on this subject is as follows:

Freeman, (Cotenancy, Sec. 154:

"A cotenant can not take advantage of any

defect in the common title by purchasing an

outstanding title or encumbrance, and asserting

it against his companions in interest. The

purchase is, notwithstanding his designs to the

contrary, for the benefit of all the cotenants.

The legal title acquired by him is held in trust

for the others, if they choose within a reason-

able time to claim the benefit of the purchase,

[77] by contributing, or offering to contribute,

their proportion of the purchase money."

26 Ruling Case Law
"Sec. 94. Persons

mon.—Where two persons have a community of

"Sec. 94. Persons Holding Interest in Com-
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interest, there is also a community of duty be-

tween them. So if parties are interested to-

gether by mutual agreement, and a purchase

is made agreeably thereto, neither party can

exclude the other from what was intended for

the common benefit; and any private benefit

touching the common right which is secured

by either party will turn him into a trustee for

the benefit of both or all.

"96. C^ontracts and Transactions between

Persons in Confidential Relations.—Where a

person obtains the legal title to property by

virtue of a confidential relation and influence,

under such circumstances that he ought not,

according to the rule of equity and good con-

science as administered in chancery, to hold

and enjoy the beneficial interests of the prop-

erty, courts of equity, in order to administer

complete justice between the parties, will raise

a trust, by construction, out of such circum-

stances or relations, and this trust they will

fasten upon the conscience of the offending

party, and will convert him into a trustee of

the legal title, and order him to hold it, or

execute the trust in such manner as to protect

the rights of the defrauded party, and promote

the safety and interests of society.

In Turner v. Sawyer, 150 U. S. at page 586, the

court says:

"It is well settled that cotenants stand in a

certain relation to each other of mutual trust
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and confidence; that neither will be permitted

to act in hostility to the other in reference to

the joint estate; and that a distinct title ac-

quired by one will inure to the benefit of all.

A relaxation of this rule has been sometimes

admitted in certain cases of tenants in common

who claim under different conveyances and

through different grantors. However that may
be, such cases have no application to the one

imder consideration, wherein a tenant in com-

mon proceeds surreptitiously, in disregard of

the rights of his cotenants, to acquire a title

to which he must have known, if he had made

a careful examination of the facts, he had no

shadow of right. We think the general rule,

as stated in Bissell v. Foss, 114 U. S. 252, 259,

should apply; that 'such a purchase' (of an

outstanding title or incumbrance upon the joint

estate for the benefit of one tenant in common)

'inures to the benefit of all, because there is an

obligation between them, arising from their

joint claim and community of interest; that

one of them shall not affect the claim to the

prejudice of the others." [78]

In Franklin Min. Co. v. O'Brien, 43 Pac. 1016,

the rule is applied to the purchase of a senior con-

flicting claim, and we see no difference between this

and the purchase of a junior claim having the apex

of the vein first discovered on or in the senior

claim. The court holds:

"It is true, also, that each one of these

mining claims, is in law, a different thing from
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either of the others. Buying a title, therefore,

in one of the senior claims, is not literally

buying in an outstanding title of the Franklin

claim. But to permit a tenant in common of

the Franklin claim to buy in the title of a

senior conflicting mining location, and assert it

against his cotenant in the junior claim, would

certainly prejudice his cotenant; for, if this

could be done, the title of the latter as to the

conflicting ground would thus be as effectually

extinguished as if the patent to the junior

location itself were obtained, with hostile in-

tent, by the tenant, and successfully asserted

against the cotenant. The reason for the ap-

plication of the rule in the one case is as

forcible as in the other, and to draw any such

distinction as is here claimed with respect to

cotenancy in mining claims would be to sacri-

fice substance for shadow, and enable gross

wrongs to be perpetrated, contrary to the prin-

ciple which gives life to the rule."

See also

:

Rothwell V. Dewees, 67 U. S. 613;

Stevens v. Grand Central Min. Co., 133 Fed.

30;

Kline v. Wright, 42 Fed. (2d) 928;

Cedar Canyon Consol. Min. Co. v. Yarwood,

67 Pac. 749.

The defendants have cited the case of Hodson

v. Federal Oil Co., 274 U. S. p. 15, to the effect

that if no fiduciary relationship is shown between
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co-owners, or tenants in common, the rule does

not apply. The case holds that this fiduciary re-

lationship does not necessarily arise from the co-

tenancy. This is perhaps the leading case, and

holds

:

"This has not been done, unless such a rela-

tionship necessarily arose because of cotenancy.

The rule as commonly stated forbids a cotenant

from acquiring and asserting an adverse title

against his companions because of the mutual

trust and confidence supposed to exist; but

the rule does not go beyond the reason [79]

which supports it. If the interests of the co-

tenants accrue at different times, under differ-

ent instruments, and neither has superior means

of information respecting- the state of the title,

then either, unless he employs his cotenancy to

secure an advantage, may acquire and assert

a superior outstanding title, especially where

there is no joint possession."

We are of the opinion that this rule of fiduciary

relationship between cotenants should not be re-

laxed in the case of mining properties, for the

reason that the workings in connection with mines

are frequently far beneath the surface and are

known only to those in immediate charge. Therefore,

anyone working a mine has superior means of in-

formation respecting the work being carried on,

the dip of the lode, and consequently the right to

mineral which depends on the location of the apex.

If this case is not strictly within the general rule,
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the conduct of the defendants, including their claim

that the shaft and workings were not on the Irish-

man brings it within the exception. And we are

of the opinion that the defendants in this case em-

ployed their cotenancy to secure an advantage over

the plaintiff while they denied her right to part of

the claim; that therefore, a fiduciary relationship

existed between the plaintiff and the defendants;

that the defendants by reason of the mining opera-

tions carried on on the Irishman as aforesaid, ob-

tained knowledge that the apex of the vein they

were working on was on the claim lying to the

Westward of the Irishman, and that the defend-

ants on account of the knowledge so obtained, and

to protect their right and title to the lodge on the

Irishman purchased the Wasp, and that therefore

the defendants hold a half interest in the Wasp
in trust for the plaintiff, and should account to

the plaintiff for the ore taken therefrom.

The fifth, the next question to be considered, is

whether or not the Wasp has parallel end lines

so as to entitle it to extralateral rights. If the

court is right in its opinion to the effect that a

trust should be established [80] in favor of the

plaintiff in the Wasp, the matter of parallel end

lines is of no importance. If, however, the court

is in error in this regard, it becomes important to

determine to which claim the ore belonged that

was mined by the defendants.

''Presumptively the locator or patentee is

the owner of all ore found imder his surface,

and the burden of proof to the contrary is on
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the extralateral claimant." Liberty Bell Co. v.

Smuggler Co., 203 Fed. 605.

The evidence shows that practically all the ore

mined was mined from underneath the surface of

the Irishman claim, as herein established; that ore

has been stoped out for a distance of approximately

150 feet; that for 101 feet the apex of the vein

stoped reaches beyond the Westerly side line of

the Irishman claim; that the vein enters the East-

erly side line of the Wasp, continues in the Wasp
for approximately 100 feet and then returns through

said side line to the Irishman.

There is no evidence as to what percentage of

the ore mined was taken from underneath the Irish-

man and what percentage was taken from under-

neath the Wasp. From the evidence it is apparent

that only a small portion was taken from under-

neath the Wasp. The court is of the opinion that

the burden w^as on the defendants to show this,

and if the defendants have connningled the ore which

belonged to the defendants and plaintiff with ore

that did not belong to the plaintiff, they are ac-

countable to the plaintiff for the whole of the ore.

The evidence shows that the Westerly side line

of the Wasp is 1206 feet long, and that the Easterly

side line of the Wasp is 1135 feet long; the North-

erly end line 621.5 feet and the Southerly end

line 673 feet. From the foregoing it is clear that

the end lines of the Wasp are not parallel, or even

substantially parallel, and that the Wasp in its [81]

present condition is not entitled to extralateral
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rights. The location notice of the Wasp was not

introduced in evidence. Since the burden of proof

is on the defendants to show parallel end lines, the

court can not assume that the location notice would

show anything different than the map offered by

the defendants, Defendants' Exhibit "C". The

court, therefore, is of the opinion that the Wasp
in its present condition is not entitled to extra-

lateral rights. It may be contended that the Wasp,

not having extralateral rights nor parallel end

lines, is not an outstanding title to the lode found

on the Irishman. The owners of the Wasp are

allowed, however, as a matter of law, to make their

end lines parallel at any time they so desire, and

from that time on the Wasp will be entitled to

extralateral rights. And for this reason the court

is of the opinion that it was an outstanding title

and that the purchase of the Wasp inured to the

benefit of the plaintitf.

Jim Butler Mining Co. v. West End Mining Co.,

247 U. S. p. 450 at 453, the court holds:

"These shortened lines are not only parallel

but straight. Are they the end lines of the

claim in the sense of the statute? Or do its

end lines consist of the shortened lines and the

diagonal lines? End lines in the sense of the

statute are those which are laid across the vein

to show how nmch of it, in point of length, is

appropriated and claimed by the miner. All

other lines are side lines. True, the end lines

must be both parallel and straight. Rev. Stat-

utes, Sections 2320, 2322, Walrath v. Champio]i
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Mining Co. 171 U. S. 293, 311, but it is not

so with the side lines. They may have angles

and elbows and be converging or diverging so

long as their general course is along the vein,

and the statutory restrictions on the width of

the claim is respected. Del Monte Mining Co.

V. Last enhance Mining Co. 171 U. S. 55, 84.

* * *

"It is well to remember that this court has

indicated in other mining cases, that to take

from the discoverer a portion of that which he

has discovered and give it to one who may have

been led to make an adjoining location by a

knowledge of the discovery, is unreasonable."

[82]

The sixth question, whether or not the defend-

ants mined the ore at a profit, the amount that the

defendants are allowed for mining and the amount

of profit in which the plaintiff has an interest. It

is apparent from the account made by defendants

that the ore was mined at a profit. The question

as to what amoimt the defendants are allowed for

the mining to a large extent depends upon the rules

of law covering this matter.

Silver King Coalition Mines Co. v. Silver King

Consolidated Mines Co., 204 Fed. 166, in which

the court holds:

"These and other authorities have been ex-

amined, but they fail to disclose any settled

rule of law to the effect that a cotenant, who

lawfully extracts the ore from the common
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property and sells it, is deprived in his account-

ing with his cotenant, by his preconceived intent

to appropriate all the proceeds thereof to him-

self, of any allowance for the necessary and

reasonable expense of extracting, preparing,

and marketing the ore. In Sweeney v. Hanley,

126 Fed. 97, 103, 61 C. C. A. 153, 159, and

Foster v. Weaver, 118 Pa. 42, 12 Atl. 313, 4

Am. St. Rep. 573, cotenants who had first fraud-

ulently obtained from their fellows convey-

ances of their shares of the common property,

and thereafter had extracted the mineral from

it, were denied an allowance for their labor and

expense. The courts held that the complainants

were entitled to the enhanced value of their

shares of the mineral extracted and sold by

the defendants while the complainants were

fraudulently dispossessed by them, without any

deduction or allowance for the labor and ex-

pense of mining or marketing. In those cases

the intentional and fraudulent dispossession of

the defendants was first effected, and it char-

acterized and rendered unlawful the subsequent

acts of the defendants. In the case in hand,

however, the intent of the defendant to appro-

priate all the proceeds of the ore to its own

use did not render its entry upon the common
property, oi' its extraction and preparation of

the ore for market, unlawful. In this extrac-

tion, preparation, and sale it was not a tres-

passer. It was not acting without right. It

was the owner of one half of every particle of



Edna G. Pilgrim 105

the ore in its owii right, and of the other half

when extracted as trustee for its cotenant. It

had the right to extract and sell the ore, in or-

der that it might obtain its share of its value;

and if it had accounted for and paid over

to its cotenant in due time its part of the

proceeds of the sales, no one would be so bold

as to claim that it was not entitled to a just

allowance for the [83] reasonable expense of

mining it, preparing it for the market, and

selling it.

"In an accounting by a trustee in equity, the

basic principle is that the account should be so

stated that the trustee shall make no profit from

his use of the property of the cestui que trust,

and that the latter shall receive the just value

of his property and its income. Other equitable

rules and principles inform and guide the con-

science of the chancellor; but their application

to the particular facts of each case is neces-

sarily and wisely left largely to his discretion,

to use them in such a manner as to work out

the fundamental principle that governs the

accounting.

''But an evil intent does not make a rightful

act wrongful, or an owner of property in its

lawful possession a trespasser thereon (Steven-

son V. Newman, 13 C. B. 285, 297; Allen v.

Flood (1898) App. Cas. 114, 123), or neces-

sarily subject a cotenant who extracts ore from

the common property to the measure of dam-

ages for a wilful trespass. It was a trustee
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for the complainant of its share of the ore it

took, and of the proceeds thereof. As such

trustee it violated its duty to notify its cotenant

of its entry and taking of the ore, its duty to

keep the ore separate, its duty to keep an

account of it and of its proceeds, and its duty

promptly to account for and pay to its cotenant

its just share of the proceeds of the ore. Nev-

ertheless, when this matter came to an ac-

counting in the court below, the duty still

rested upon the chancellor so to apply the rules

and principles of equity jurisprudence to this

accounting that the complainant should receive

its just share of the value of the ore, or of its

proceeds, and the defendant should make no

profit by its breaches of trust.

''The general and just rule is that a coten-

ant, in exclusive possession of mining property

who extracts and sells the ore, may charge

against its proceeds the reasonable and neces-

sary expense of its extraction and marketing.

Lindley on Mines, 790, p. 990; Appeal of Ful-

mer, 128 Pa. 24, 18 Atl. 493, 15 Am. St. Rep.

662. The chancellor below was of the opinion

that the application of this rule to the account-

ing in this case would yield a just and equit-

able result, and our review of the evidence and

the arguments has led to the same conclusion.

There was neither error nor mistake in allow-

ing to the defendant the reasonable expense of

mining, tramming, milling, and sampling the

ore.
'

'
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"The defendant secretly entered the Vesu-

vius Claim beneath its surface by means of a

deep shaft, which it sunk from adjoining claims

which it owned in severalty and by means of

levels running from this shaft extracted the

ore, mixed it with the ore it took from the

claims it owned in severalty, sold the combined

product and kept all the proceeds. It kept no

account of the ore [84] which it took from the

Vesuvius Claim and gave no notice to the

complainant's grantor that it was extracting it

and that grantor was in ignorance of that fact

until the ore was gone. * * *

"For the first class ore, the court charged

the defendant with the highest monthly price it

had received for ore of that class during the

extraction of this ore, and it stated its account

by the rule that the defendant should be made

to bear the burden of any uncertainty in the

proof due to its fault."

which rule was approved by the court.

Wolfe V. Childs, 94 Pac. p. 292 at p. 294, the

court holds:

"That part of said expenditure was for nec-

essary work to the actual mining of ore afore-

said ; that part of said work was non-productive,

and done on a part of the property remote

from where the ore sold was mined, but was

legitimate development and prospecting w^ork in

a part of said property that has yielded no in-

come; that said Zobel performed personal serv-
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ices and expended labor and time in the course

of said work of a reasonable value of $2,180.90.

And it further finds that Zobel received from

the ore extracted by himself and in royalties

the sum of $9,953.06, and finds, as a conclusion

of law, that he (Zobel) is entitled to retain

the proceeds of the ore taken from the mine

the amount of $4,969.50 expended as afore-

said and $2,180.90 for his personal services,

and that the balance of $2,847.70 only should

be credited and paid to the respective inter-

ests in the mine; the amount so credited to the

interveners being the sum of $355.97. The

interveners contend that the conclusion of law

announced by the court upon the facts as

found by it is erroneous, for two reasons: (1)

That a portion of the work, as the court ex-

pressly finds, for which such expenditure was

made, was 'nonproductive and done on a part

of the property remote from where the ore

sold was mined'; that it was simply prospect-

ing, that resulted in no improvement of the

property or benefit to the interveners, and was

a character of work for which Zobel was enti-

tled to no credit. (2) That it erroneously al-

lows Zobel compensation for his personal serv-

ices.

"AVe think it is clear, from the finding of

tlio court below, that a portion of the expendi-

ture for which Zol^el was allowed credit was

made in doing work for which he was not
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entitled to contribution from these interveners.

As was said in Stickley v. Mulrooney, 36 Colo.

242, 244, 87 Pac. 547, 548: 'It appears to be

well settled that one co-owner, without the con-

sent of the other co-owners, can not demand

from the co-owners who have not joined with

him, or in some way given their consent to the

development or prospecting in mining property,

re- [85] muneration for expenses incurred in

so prospecting or developing the common prop-

erty.' While the operating tenant uiay, in case

he is called upon to accoimt for profits, set

off as against a non-operating tenant the cost

of the necessary improvements, he must show

that such improvements were necessary, and

added to and enhanced the value of the common

property. A portion of the expenditure for

which credit was allowed Zobel was, as we have

seen, not of this character. What portion it

is impossible to determine from the findings of

the court; it appearing therefrom that part of

the expenditure was for work which resulted

in the development of the ore body which was

opened at the time interveners acquired title,

and in extracting such ore, which would be a

legitimate offset, and a part was for prospectins^

and developing other parts of the mine for

which he was entitled to no contribution from

the interveners. It is also well settled that

tenants in common are not entitled to com-

pensation from each other for services rendered
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in the care and management of the common
property."

Bettering v. Nordstrom, 148 Fed. 81

:

''This was an action brought by a tenant

in common against his cotenant for ore ex-

tracted. During the trial of the case no proof

was made by the cotenant w^ho had extracted

it, or of the reasonable expenses or cost of ex-

tracting the same. The court, however, during

the course of the trial said, 'We will adopt the

rule that you are accountable for the money

value were the ground in place, with the ore

in place, less the reasonable expenses of ex-

tracting the same.'

"The reason why the court allowed the ap-

pellee one-fourth of the gross output of the

mine is found in the fact that appellant offered

no proof of the reasonable expenses of extract-

ing the gold dust. * * * The appellant, not-

withstanding that he had set up no item of

expense, was entitled to prove the reasonable

expenses of mining and thereby to reduce the

amount payable to the appellee. * * *

"He had a right to operate the mine, but

with it went the obligation to account for the

output less the reasonable expenses of mining

and to prove that expense the burden was upon

him."

26 Ruling Case Law:
"218. Trust property Mingled with that of

Trustee- General Rule.—It is well settled that
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the mere fact that a trustee mingles the prop-

erty of his cestui que trust with his own so

that it can not be distinguished does not give

the cestui que trust any preference over the

general creditors of the trustee when he has

become insolvent. On the other hand it is a

long settled rule of equity that a cestui que

trust may lay claim to his property which,

while in [86] the possession of a trustee, has

become mingled with the property of the latter,

and it makes no difference whether it is the

original thing or is a product or substitute of

it. As long as it is not held by a bona tide

holder, the trust attaches to the property

through all its mutations, and the right to fol-

low it ceases only when the means of ascertain-

ment fail. Consequently where an insolvent

trustee has commingled the trust property with

that of his own the cestui que trust may claim

it as such if it is possible to identify it, either

in its original or a substituted form, and thus

hold it free from the claims of the general

creditors. '

'

Applying the rule as laid down in the above cases,

the court is of the opinion that all work done by

Grant and his former associates prior to September,

1932, should not be considered in making up this

account, for the reason that said work was pros-

pecting and mining conducted by the defendant

Grant and various other persons under arrange-

ments under which Grant and said persons were
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to sliare in the profits, and is not directly connected

with the mining operations carried on after that

date. The court is of the opinion that the expendi-

tures for all work done by the defendants after

August 31, 1932, to June 1933, amounting to

$4,604.67, as shown by plaintiff's Exhibit No. 4,

and all expenditures made by them, amounting to

$28,813.74, as shown by defendants' Exhibit "S"
should be credited to the defendants, making a

total of $33,418.41, which includes pa^anents made

to Grant, for the reason that they were for work

done by Grant, as distinguished from mere super-

vision of the property. The court finds that the

total receipts from ore mined from August 31,

1932, to and including August 24, 1935, are $58,-

262.31, leaving a net profit of the operations car-

ried on by the defendants of $24,843.90. These cal-

culations do not include and do not take into con-

sideration the workings of the partnership in which

C. E. Farrell and the defendants herein are part-

ners, which work was done under a lease from the

defendant Grant at or near tlie original discovery

shaft on the [87] Irishman.

The next question to be determined is the indi-

vidual interest of all parties in both the Irishman

and the Wasp. The court is of the opinion that

the plaintiff is the legal owner of a half interest in

the Irishman, and the equitable owner of a half

interest in the Wasp claim; that each of the de-

fendants is the owner of a tenth interest in the

Irishman under the assignment and agreement,

plaintiff's Exhibit No. 9, executed June 26, 1924,



Ed7ia G. Pilgrim 1 1Q

and that prior to that time the defendant Grant

owned one fourth interest, David Mutchler one-

twelfth interest and Jolm Mutchler one-twelfth in-

terest in the Irishman. The court is of the opinion

that the mining operations carried on on the Irish-

man by the defendants towards the Southerly part

of the claim and near the side line of the Wasp,

were carried on by the four defendants, and that

Farrell was not interested in said operations. This

mining was done under the claim that it was on the

Wasp, in which claim each of the defendants claim

to own a fourth interest, and the defendants are

accountable as such and not as owners of a tenth

interest, which did not arise until the agreement

with Farrell, plaintiff's Exhibit No. 9, was entered

into. The court is of the opinion that the four de-

fendants owned the remaining half interest in the

Wasp, and that each defendant owns an eighth

interest in said Wasp claim; that the plaintiff is

entitled to a decree, decreeing that each of the

defendants O. M. Grant, David Mutchler and John

Mutchler, are trustees for the plaintiff and are each

holding a one-eighth interest in the Wasp as trus-

tees for the plaintiff, and the plaintiff is further

entitled to a judgment against the defendant O. M.

Grant for $3,105.49 less $37.50, plaintiff's portion,

purchase price Wasp, $3,067.99; judgment [88]

against David Mutchler for $3,105.49 less $37.50,

plaintiff's portion, purchase price Wasp, $3,067.99;

and judgment against John Mutchler for $3,105.48

less $37.50, plaintiff's portion, purchase price Wasp,
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$3,067.98; with interest on said anionnts from Oc-

tober 29, 1934, the date of filing the complaint, to

June 9, 1935, at eight per cent (8%) per annum,

and from June 9, 1935, to date of the decree at

six per cent (6%) per annum; and an attorney's

fee to be allowed as cost. The amount of attorney's

fee to be determined on hearing by the court. And
a further decree adjudging plaintiff to be the owner

of an undivided one-half interest in each of the

interests of defendants Grant, David Mutchler, and

John Mutchler, in and to all improvements and

equipment placed upon the Irishman and Wasp
claims by the defendants, the payment for the pur-

chase of which was included in the account ren-

dered herein.

The eighth and last question to be considered by

the court is (1) whether the Farrell lease could

possibly apply to the mining operations carried on

by the defendants; (2) whether Farrell entered

upon the ground and commenced mining operations

as soon as practicable after obtaining the lease:

and whether or not the Farrell lease was terminated.

Under the laws of Alaska a cotenant or co-owner

conducting mining operations independently of his

cotenant or co-owner, is accountable to such cotenant

or co-owner, for profits made in the operation. Sec.

2866. It follows, therefore, that one cotenant can

not limit the other to an interest in the royalty

provided for in the lease.

Morrison, Mining Rights, p. 370, Lease by one

Cotenant

:
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''It has been repeatedly held that one coten-

ant can not give a lease of a whole mine tech-

nically binding on all the co-o^\aiers. " [89]

Independent of the above rule, Mrs. Pilgrim,

the plaintiff, by her lease and option to Farrell,

defendants' Exhibit "H", could not possibly lease

Farrell a right that she did not have ; she could only

lease her right as a tenant in common to mine the

Irishman No. 1 and No. 2 claims, but was abso-

lutely without right or authority to give a lease

on the cotenant Grant's right to mine the Irishman

No. 1 and No. 2, which right of her cotenant Grant

was co-extensive with her own right.

The plaintiff as a tenant in common with Grant-

had two distinct rights. First, to mine the claims;

if she did this she was legally bound to account to

Grant for profits made. Perhaps she had the

right to grant a lease to others to mine the claims

by virtue of this right. If a lease was made on

a royalty basis she could not deprive Grant of his

right to his share of the profits and compel him to

accept part of the royalty. Grant would have a

cause of action for profits made against both the

lessee and the plaintiff if he insisted on profits and

refused to accept his part of the royalty, under the

lease. And the plaintiff had a second right l)y

virtue of her ownership which was and is her right

to share in profits made as a result of mining opera-

tions carried on by Grant on the claims owned as

tenants in common. This right she could assign as

distinguished from lease. This she made no attempt
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to do in the lease she gave to Farrell. Therefore

the lease given to Farrell does not include right

to share in profits made by the operations carried

on by defendants on the property owned in com-

mon. We, therefore, have considerable doubt that

the lease could possibly apply to the operations

under consideration, carried on by these defendants.

[90]

We are of the opinion that Farrell did not enter

upon the ground covered by the lease and com-

menced mining operations thereon as soon as prac-

ticable after the 20tli day of January, 1934, and

that therefore the plaintiff had a right to terminate

and declare the lease forfeited. The evidence fur-

ther shows that the lease was terminated by the

plaintiff before Farrell went upon the ground cov-

ered by the lease; that Farrell was orally notified

of the termination and forfeiture of the lease some

time previous to the time that the written notice

was sent him, which oral notice was claimed to have

been given him by the plaintiff before he went on

the Irishman in June, 1933. Written notice was

not given him before June 26, and Farrell on the

same day, on June 26, 1933, gave an assignment to

the defendants of this lease and he and the Mutchler

brothers in turn took a lease from Grant. It would

seem, and the court is of the opinion, that the oral

notice given Farrell previous to his going on the

land and previous to this date was the cause of

him giving the assignment and taking the lease

from Grant, plaintiff's Exhibit No. 9.
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The plaintiff may prepare findings of fact and

conclusions of law in accordance with the amended

complaint and this opinion, and a decree in ac-

cordance therewith.

Dated at Cordova, Alaska, this 3d day of Febru-

ary, 1936.

SIMON HELLENTHAL
District Judge.

[Endorsed] : Filed in the District Court Territory

of Alaska, 4th Div., Feb. 10 1936. E. A. Tonseth,

Clerk. By Deputy. [91]

[Title of Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS
OF LAW

This cause having been regularly brought on for

trial on the 30th day of September, 1935, before

the Hon. Simon Hellenthal, District Judge, the

plaintiff appearing by her attorney Julien A. Hur-

ley, the defendant O. M. Grant appearing by his

attorney Charles E. Taylor, and the defendants

David Mutchler and John Mutchler appearing by

their attorney Cecil H. Clegg, and the testimony of

witnesses in behalf of the respective parties having

been heard, together with the arguments of the the

respective counsel, and the said cause having been

finally submitted to the Court for decision, on the

ninth day of October, 1935, and the Court having

considered the testimony introduced during said
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trial and the arguments of counsel, and being fully

advised in the premises, does now make and file

herein its findings of fact and conclusions of law,

as follows:

(1) FINDINGS OF FACT

(1) That, on or about the 18th day of December,

1929, the plaintiff was, and ever since has been and

now is, the owner and entitled to the possession of

an undivided one half interest in and to the Irish-

man No. One lode mining claim, situate between

Saint Patrick Creek and Happy Creek, in the Fair-

banks Mining and Recording Precinct of the Fourth

Judicial Division of the Territory of Alaska.

(2) That each of the defendants herein is the

owner of an undivided one tenth interest in and to

the said Irishman No. One lode mining [92] claim,

under the assignment and agreement. Plaintiff's Ex-

hibit No. 9, executed on the 26th day of June, 1934,

and that, prior to that time, the defendant Grant

owned an imdivided one quarter interest in and to

said mining claim, the defendant David Mutchler

owned an undivided one twelfth interest and the

defendant John Mutchler an undivided one twelfth

interest in said mining claim.

(3) That, on or about the 1st day of October,

1932, the said defendants, O. M. Grant, George

Mutchler, David Mutchler, and John Mutchler, com-

menced to work and mine said Irishman No. One

lode mining claim, and to extract ore therefrom and

mill the same, and were engaged in actual mining

I
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operations on said Irishman No. One lode mining

claim at the time this snit was instituted on the

29th day of October, 1934. That there is a vein on

the said Irishman No. One lode mining claim run-

ning parallel with the side line of the said Irishman

No. One lode mining claim where said Irishman No.

One lode mining claim adjoins that certain lode

mining claim known as the Wasp lode mining claim.

That all said mining operations of the said defend-

ants where ore was extracted from the said Irish-

man No. One lode mining claim were and are in and

from the said vein, and the said vein has its apex

on said adjoining claim known as the Wasp lode

mining claim.

(4) That, after the 1st day of October, 1932,

and before the 6th day of June, 1933, and as a

result of the mining operations of said defendants

on said Irishman No. One lode mining claim, de-

fendants discovered that the said vein on which

they were working on the said Irishman No. One

lode mining claim had its apex on the adjoining

claim known as the Wasp lode mining claim, which

was then owned by and the title to which was in one

H. N. Macomb. That the title in and to the said

Wasp lode mining claim in the said H. N. Macomb
then and there constituted an outstanding and ad-

verse title as against the right, title, and interest of

l^laintiff and defendants in and to the said Irish-

man No. One lode mining claim. [93]

(5) That the said defendants did not inform the

plaintiff that the said vein had its apex on said
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adjoining claim known as the Wasp lode mining

claim and plaintiff had no knowledge of that fact.

That thereafter and on or about the 6th day of

July, 1933, said defendants, secretly and without

the knowledge of plaintiff, purchased from the said

H. N. Macomb the said outstanding adverse title

in and to the said Wasp lode mining claim, and

secured from the said H. N. Macomb a deed and

transfer to said defendants of all the title, right,

and interest of the said H. N. Macomb in and to

the said Wasp lode mining claim, and said deed was

filed and recorded by said defendants on the 27th

day of January, 1934. That the consideration for

said deed and transfer of the said Wasp lode min-

ing claim from the said H. N. Macomb to the said

defendants was the sum of three hundred dollars.

That the defendants purchased the said Wasp lode

mining claim for the purpose of protecting their

interest in and to the said Irishman No. One lode

mining claim, and for the further purpose of at-

tempting to defraud plaintiff of her interest in said

vein on the said Irishman No. One lode mining

claim.

(6) That the mining operations carried on on

said Irishman No. One lode mining claim by the

defendants were on a part of said claim near the

side line of the said Wasp lode mining claim, and

were carried on by the said four defendants and

done under the claim that said work was on the

Wasp lode mining claim, in which each of said de-

fendants claimed, and now claims, to own a one
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quarter interest, and defendants are accountable as

such and not as owners of a one tenth interest,

which did not arise until the agreement with Far-

rell. Plaintiff's Exhibit No. 9, was entered into.

(7) That, on or about the 13th day of October,

1934, plaintiff first learned that said vein on the

Irishman No. One lode mining claim had its apex

on the adjoining claim known as the Wasp lode

mining claim and, on the 15th day of October, 1934,

plaintiff informed the defendant O. M. Grant that

she had just learned that said vein on the

Irish- [94] man lode mining claim had its apex on

the adjoining claim known as the Wasp lode mining

claim, and offered to pay one half of the purchase

price which the defendants had paid for the said

Wasp lode mining claim and demanded a deed trans-

ferring to the plaintiff an undivided one half in-

terest in and to the said Wasp lode mining claim,

but the said defendant O. M. Grant failed, refused,

and neglected to accept one half of the purchase

price which had been paid by defendants for said

Wasp lode mining claim, and refused to deed and

transfer to plaintiff any interest in or to the said

Wasp lode mining claim, and still refuses to accept

one half of the purchase price which was paid for

said mining claim and refuses to transfer and con-

vey to plaintiff any interest in or to the said Wasp
lode mining claim. That the institution of this

action by plaintiff is in itself a demand against the

defendants for an undivided one half interest in

and to the said Wasp lode mining claim and an
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offer to pay one half of the purchase price which

was paid by defendants for the said mining claim.

(8) That, ever since the 24th day of September,

1932, plaintiff and defendants have been, and now

are, tenants in common in the said Irishman No.

One lode mining claim. That a fiduciary relation-

ship existed between the plaintiff and the defend-

ants, and the defendants by reason of the mining

operations carried on on said Irishman No. One

lode mining claim obtained knowledge that the apex

of the vein they were working on was on the said

Wasp lode mining claim, and that the defendants,

on account of the said knowledge so obtained and

to protect their right and title to the lode on the

Irishman No. One lode mining claim, purchased the

said Wasp lode mining claim, and the defendants

hold a one half interest in and to the Wasp lode

mining claim in trust for the plaintiff, and should

account to the plaintiff for the ore taken therefrom.

(9) That the southwest corner of the Irishman

No. One lode mining claim is at the place claimed

by plaintiff, and the westerly side line [95] of the

Irishman No. One lode mining claim is described

as follows

:

'
' v*'

Commencing at the southwest corner of the Irish-

man No. One lode mining claim, which corner beai's

north 30°4' west 660.7 feet distant from the south-

east corner of the said Irishman No. One lode claim,

which said southeast corner bears north 8°1' east

1633.2 feet distant from corner No. 3 Survey No.

847; thence north 30°4' east 1471.6 feet to the north-
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west corner of the Irislinian No. One lode mining

claim.

(10) That the expenditnre for all work done by

the defendants after Augnst, 1932, and to June,

1933, amounts to $4,684.67, and all expenditures

made by them, amounting to $28,813.74, should be

credited to the defendants, making a total of $33,-

418.41, which includes payment made to O. M.

Grant, for the reason that they were for work

done by said Grant as distinguished from mere

supervision of the loroperty. That the total receipts

for ore mined by defendants from 31 August, 1932,

to and including 24 August, 1935, are $58,262.31,

leaving a net profit of the operations carried on by

the defendants on the said Irishman No. One &
Wasp lode mining claims in the sum of $24,843.90,

and plaintiff is entitled to recover one half of said

profits from defendants.

(11) That there is no evidence as to what per-

centage of the ore was taken from underneath the

Irishman No. One lode mining claim and what per-

centage was taken from underneath the Wasp lode

mining claim. That a very small portion of said

ore was taken from underneath the Wasp lode min-

ing claim. That said defendants commingled said ore

from both said mining claims and offered no testi-

mony of any kind to show what portion of said ore,

or the values therefrom, came from underneath the

said Irishman No. One lode mining claim and what

portion came from underneath the said Wasp lode

mining claim, and defendants are accountable to

plaintiff for the whole of the ore mined from both

said mining claims.
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(12) That C. E. Farrell did not enter on the

mining ground, to wit the Irishman No. One lode

mining claim and the Irishman No. Two lode mining

claim, under the lease by plaintiff to the said C. E.

Farrell, [96] and connnence mining operations

thereon as soon as practicable after the 20th day

of January, 1934, and plaintiff had the right to

terminate and declare said lease forfeited. That said

lease was terminated by plaintiff before the said

C. E. Farrell went on said mining ground described

in said lease, and said lease was terminated and fo]'-

feited prior to the 26th day of June, 1933, the date

on which an interest in said lease was assigned by

the said C. E. Farrell to the defendants.

(II) CONCLUSIONS OF LAW
(1) That each of the defendants, O. M. Grant,

David Mutchler, and John Mutchler, are trustees for

the plaintiff and are each holding a one eighth in-

terest in the Wasp lode mining claim as trustee for

the plaintiff, and plaintiff is entitled to receive

from each of said defendants a deed conveying to

her an undivided one eighth interest in and to said

Wasp lode mining claim.

(2) That plaintiff is entitled to a judgment

against the defendant O. M. Grant for the sum of

$3,067.99, together with interest thereon from Octo-

ber 29, 1934, to Jmie 9, 1935, at the rate of eight

per cent, per annum, and from June 9, 1935, to the

date of decree at the rate of six per cent, per an-

num, said sum being one eighth of the profits from
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the operation of said Irishman No. One lode mining

claim and said Wasp lode mining claim by the de-

fendants, less the sum of $37.50, plaintiff's propor-

tion of the purchase price of said Wasp lode mining

claim.

(3) That plaintiff is entitled to a judgment

against the defendant David Mutchler for the sum

of $3,067.99, together with interest thereon from

October 29, 1934, to June 9, 1935, at the rate of

eight per cent, per annum, and from June 9, 1935,

to the date of decree at the rate of six per cent, per

aimum, said sum being one eighth of the profits

from the operation of said Irishman No. One lode

mining claim and said Wasp lode mining claim by

the defendants, less the simi of $37.50, plaintiff's

proportion of the purchase price of said Wasp lode

mining claim. [97]

(4) That plaintiff is entitled to a judgment

against the defendant John Mutchler for the sum

of $3,067.99, together with interest thereon from

October 29, 1934, to June 9, 1935, at the rate of

eight per cent, per annum, and from June 9, 1935, to

the date of decree at the rate of six per cent, per an-

num, said sum being one eighth of the profits from

the operation of said Irishman No. One lode mining

claim and said Wasp lode mining claim by the de-

fendants, less the sum of $37.50, plaintiff's propor-

tion of the purchase price of said Wasp lode mining

claim.

(5) That plaintiff is entitled to recover from

each of the defendants, O. M. Grant, David Mutch-



126 O. M. Grant, et dl. vs.

ler, and John Mutchler, her costs and disbnrsenieiits

herein, including a reasonable attorney fee, to be

hereby fixed by the Court on hearing had at the

sum of dollars.

Let judgment enter accordingl}^

Dated at Valdez, Alaska, on this, the 4th day of

May, A. D. one thousand nine hundred thirty six.

SIMON HELLENTHAL
District Judge.

Entered in Court Journal No. 20, page 261.

Service of the foregoing Findings etc. by receipt

of a copy thereof is hereby acknowledged this 31

day of Mch. 1936.

CHAS. E. TAYLOR
Attorney for Deft.

O. M. Grant.

Service of the foregoing Findings etc. by receipt

of a copy thereof is hereby acknowledged this 31st

day of March, 1936.

CECIL H. CLEGG
Attorney for Defts. David

Mutchler and John Mutchler.

[Endorsed]: Lodged Mar. 31, 1936. E. A. Ton-

seth, Clerk. By Deputy. Filed in the

District Court Territory of Alaska, 4th Div. May

11, 1936. E. A. Tonseth, Clerk. By

Deputy. [98]

I

I
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[Title of Court and Cause.]

MOTION TO STRIKE FINDINGS OF FACT
AND CONCLUSIONS OF LAW.

Comes now the defendant, O. M. Grant, by his

attorney, Charles E. Taylor, and David Mutchler

and John Mutchler, by their attorney, Cecil H.

Clegg, Esq., and move the Court for an order strik-

ing from the files proposed findings of fact and

conclusions of law served upon him on March 31,

1935, by the plaintiif herein for the following rea-

son, to wit:

That the said findings of fact and conclusions of

law were not served upon this defendant within

the time prescribed by the rules of this Court, to

wit: within five (5) days from the rendering and

filing of the opinion and decision of this Court in

said cause.

CHAS. E. TAYLOR
Attorney for Defendant,

O. M. Grant.

CECIL H. CLEGG
Attorney for Defendants,

David Mutchler and

John Mutchler.

Due service hereof admitted this 6 Apr. 1936.

JULIEN A. HURLEY (G)

Attorney for Plff.

[Endorsed] : Filed in the District Court Territory

of Alaska, 4th Div. Apr. 6, 1936. E. A. Tonseth,

Clerk. By Katherine D. Nordale, Deputy. [99]
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[Title of Court and Cause.]

ORDER OVERRULING MOTION TO STRIKE
FINDINGS OF FACT AND CONCLUSIONS
OF LAW.

This matter having come on for hearing on mo-

tion to strike the findings of fact and conchisions of

law filed by Defendants O. M. Grant, David Mutch-

ler and John Mutchler. O. M. Grant, Defendant,

being represented by Chas. E. Taylor, Esq., and

David Mutchler and John Mutchler, Defendants,

being represented by their attorney, Cecil H. Clegg,

Esq., and the Plaintiff being represented by Julien

A. Hurley, Esq.

The Court being full advised, finds that no find-

ings of fact or conclusions of law have as yet been

entered in the above entitled cause and will, there-

fore, treat said motion as though it were a motion,

requesting that no findings of fact or conclusions of

law be entered herein. The Court being of the opin-

ion that the rules of Court have no force and effect

under the circumstances and they should therefore

not be considered by the Court.

IT IS ORDERED, That the motion to strike

findings of fact and conclusions of law be and the

same is hereby overruled. To the overruling of

which the above named Defendants except and an

exception is allowed said Defendants.
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Dated this Fourth day of May, A. D. One Thou-

sand Nine Hundred Thirty-Six.

SIMON HELLENTHAL
District Judge.

[Endorsed] : Filed in the District Court Territory

of Alaska, 4th Div. May 11, 1936. E. A. Tonseth,

Clerk. By Deputy. Entered in Court Jour-

nal No. 20, Page 260. [100]

[Title of Court and Cause.]

MOTION FOR DISMISSAL

Comes now the above named defendant, O. M.

Grant, by his attorney, Charles E. Taylor, and

David Mutchler and John Mutchler, by their attor-

ney, Cecil H. Clegg, Esq., and move the Court for

an order dismissing the above entitled action, for

the reason that no decision or opinion was rendered

by the said Court within the term that the said

cause was tried, to wit : the 1935 term of said Court,

and that the said cause was not continued over the

said term by the Judge who tried the said action.

And for the further reason that the Judge regu-

larly presiding over this Court had theretofore de-

clared himself disqualified to act as trial Judge in
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this action and was therefore not qualified to extend

the said cause.

CHAS. E. TAYLOR
Attorney for Defendant,

O. M. Grant.

CECIL H. CLEGG
Attorney for Defendants,

David Mutchler and

John Mutchler.

Due service hereof admitted this 6 Apr 1936.

JULIEN A. HURLEY (G)

Attorney for Plff.

[Endorsed] : Filed in the District Court Terri-

tory of Alaska, 4th Div. Apr. 6, 1936. E. A. Ton-

seth. Clerk. By Katherine D. Nordale, Deputy. [101]

[Title of Court and Cause.]

ORDER OVERRULING MOTION
FOR DISMISSAL

This matter coming on for hearing on the motion

for dismissal filed by the Defendants, O. M. Grant,

David Mutchler and John Mutchler. O. M. Grant

being represented by Chas. E. Taylor, Esq., and

David Mutchler and John Mutchler l)eing repre-

sented by Cecil H. Clegg, Esq., and the Plaintiff

being represented by Jidien A. Hurley, Esq.

The Court being fully advised, it is hereby ordered

that the above motion for dismissal be, and the

same is hereby overruled. To the overruling, of
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which the above Defendants, by their attorneys, ex-

cept and an exception is allowed them.

Dated this Fourth day of May, A. D., One Thou-

sand Nine Hundred Thirty-six.

SIMON HELLENTHAL
District Judge.

[Endorsed] : Filed m the District Court Terri-

tory of Alaska, 4th Div. May 11, 1936. E. A. Ton-

seth, Clerk. By Deputy. Entered in Court

Journal No. 20, Page 259. [102]

[Title of Court and Cause.]

EXCEPTIONS AND OBJECTIONS OF DE-

FENDANTS TO PLAINTIFF'S PRO-
POSED FINDINGS OF FACT AND CON-
CLUSIONS OF LAW.

Comes now the defendant, O. M. Grant, by his

attorney, Charles E. Taylor, and the said defend-

ants, David Mutchler and John Mutchler, by their

attorney, Cecil H. Clegg, Esq., and make these, their

objections and exceptions to the plaintiff's proposed

findings of fact and conclusions of law, served upon

them on March 31, 1935, and to the various por-

tions, as follows:

1. These defendants object to any findings of fact

or conclusions of law being signed or filed herein

at this time for the reasons:

a. That said findings of fact and conclu-

sions of law were not served upon this de-
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fendant within the time prescribed by the

rules of this Court, to wit: within five (5) days

from the rendering and filing of the decision

and opinion of the Court in said cause.

b. That this action was tried before Judge

Simon Hellenthal during the 1935 term of this

Court and that no decision or opinion was

rendered by said Court within the said 1935

term, and that the said cause was not continued

over the said term by the Judge who tried the

said action, or at all.

2. These defendants object and exce^Dt to finding
{

of fact No. 2 and to the whole thereof, because it

fails to take into consideration or to adjust the in-

terests of all of the owners of the Irishman No. One

Lode claim and utterly ignores the fact that the ,

said defendants were sued jointly and as co-part- "

ners, and that the interests of George Mutchler,

one of said co-partners, have been entirely ignored.

3. These defendants further except to that por- ^

tion of finding of fact No. 3, consisting of and in-

cluding the following: [103]

"That there is a vein on the said Irishman

No. One lode mining claim running parallel

with the side line of the said Irishman No. One

lode mining claim where said Irishman No. One

lode mining claim adjoins that certain lode min-

ing claim known as the Wasp lode mining claim. \

That all said mining operations of the said de-

fendants where ore was extracted from the said

Irishman No. One lode mining claim were and
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are in and from the said vein, and the said

vein has its apex on said adjoining claim known

as the Wasp lode mining claim;"

for the reason that the same does not conform to

the evidence and is not supported thereby.

4. These defendants object and except to that

portion of Paragraph 4 of said findings of fact,

commencing with the first line of said paragraph

and continuing down to the seventh line and includ-

ing the words:

''which was in one H. N. Macomb;"

for the reason that said finding is not borne out by

the evidence but is contrary thereto.

5. These defendants except to that portion of

said finding of fact No. 4, consisting of the fol-

lowing :

"That the title in and to the said Wasp lode

mining claim in the said PI. N. Macomb then

and there constituted an outstanding and ad-

verse title as against the right, title, and in-

terest of plaintiff and defendants in and to

the said Irishman No. One lode mining claim;"

for the reason that the said finding is not borne out

by the evidence but is contrary thereto.

6. These defendants object and except to that

portion of finding of fact No. 5, consisting of the

following

:

"That the defendants purchased the said

Wasp lode mining claim for the purpose of i^ro-

tecting their interests in and to the said Irish-
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man No. One lode mining claim and for the

further purpose of attempting to defraud plain-

tiff of her interest in said vein on the said

Irishman No. One lode mining claim;"

for the reason that the said finding is not sup-

ported or borne out by the evidence, but is contrary

thereto.

7. These defendants except to that portion of

finding of fact No. 6, consisting of the following

:

"and defendants are accountable as such;"

for the reason that said finding is not borne out by

the evidence but is contrary thereto. [104]

8. These defendants except to that portion of

Paragraph 7 of said findings of fact, found on page

4 thereof and consisting of the following

:

"That the institution of this action by plain-

tiff is in itself a demand against the defend-

ants for an undivided one half interest in and

to the said Wasp lode mining claim and an

offer to pay one half of the purchase price

which was paid by defendants for the said min-

ing claim;"

for the reason that the same is not a fact but is a

conclusion of law, and for the further reason that

the same is unwarranted by the evidence.

9. These defendants object and except to that

portion of said finding of fact No. 8, consisting of

the following:

"and the defendants by reason of the mining

operations carried on on said Irishman No. One
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lode mining claim obtained knowledge that the

apex of the vein they were working on was on

the said Wasp lode mining claim, and that the

defendants, on accomit of the said knowledge

so obtained and to protect their right and title

to the lode on the Irishman No. One lode mining

claim, pnrchased the said Wasp lode mining

claim ; '

'

for the reason that the same is not warranted or

sustained by the evidence, but is contrary thereto.

10. These defendants further object to Para-

graph 8 of said Jfindings of fact and to that portion

consisting of the following:

"and that, therefore, the defendants hold a one

half interest in and to the Wasp lode mining

claim in trust for the plaintiff, and should

account to the plaintiff for the ore taken there-

from ;
'

'

for the reason that the same is not a finding of fact

but is a conclusion of law, and for the further rea-

son that the same is unwarranted and not sustained

by the evidence.

11. These defendants object to Paragraph 9 of

the said findings of fact and to the wdiole of said

paragraph, for the reason that the same is unwar-

ranted and not sustained by the evidence produced

at the trial.

12. These defendants except to Paragraph No.

10 of said findings of fact and to the whole of said

paragraph for the reason that the same is not war-
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ranted or sustained by the evidence produced at the

trial.

13. These defendants except to Paragraph 11 of

said hndings of fact and to the whole of said para-

graph, for the reason that the same is not a find-

ing [105] of fact, but is a conclusion of law, and

for the further reason that the same is not war-

ranted or sustained by the evidence produced at the

trial.

14. These defendants object and except to Para-

graph 12 of said findings of fact and to the whole

of said paragraph, for the following reasons:

a. That the said finding does not state a

finding of fact, but is a conclusion of law.

b. That the same is not sustained or war-

ranted by the evidence adduced at the trial.

c. That the said finding attempts to adjudi-

cate the rights and interests of parties who are

not before this Court and are not parties to

this action and whose rights are intermingled

with the rights of these defendants in this

action.

15. As to tlie conclusions of law, commencing on

page 6 thereof, these defendants except to Para-

graph 1 of the said conclusions of law, for the

reason that the same is not warranted or sustained

by the evidence adduced at the trial but is contrary

thereto.

16. These defendants object and except to Para-

graph 2 of said conclusions of law and to the whole

of said paragraph, for the reason that the same is

1
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not sustained or warranted by the evidence adduced

at the trial.

17. These defendants except to Paragraph 3 of

said conchisions of law and to the whole of said

paragraph, for the reason that the same is not sus-

tained or warranted by the evidence adduced at the

trial.

18. These defendants except to Paragraph 4 of

said conclusions of law and to the whole of said

paragraph, for the reason that the same is not sus-

tained or warranted by the evidence adduced at the

trial.

19. These defendants except to Paragraph 5 of

said conclusions of law, and to the whole thereof, for

the reason that the same is not warranted or sus-

tained by the evidence adduced at the trial.

Dated : Fairbanks, Alaska, April 6, 1936.

CHAS. E. TAYLOR
Attorney for Defendant,

O. M. Grant.

CECIL H. CLEGG
Attorney for Defendants,

David Mutchler and

John Mutchler.

Due service hereof admitted this April 6, 1936.

JULIEN A. HURLEY (G)

Attorney for Plaintiff.

[Endorsed] : Filed in the District Court Terri-

tory of Alaska, 4th Div. Apr. 6, 1936. E. A. Ton-

seth, Clerk. By Katherine D. Nordale, Deputy. [106]
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[Title of Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS OF
LAW PROPOSED BY THE DEFEND-
ANTS, O. M. GRANT, DAVID MUTCHLER
and JOHN MUTCHLER.

This cause having been regularly brought on for

trial on the 30th day of September, 1935, before the

Hon. Simon Hellenthal, District Judge, the plaintiff

appearing by her attorney, Julien A. Hurley, the

defendant, O. M. Grant, appearing by his attorney,

Charles E. Taylor, and the defendants, David

Mutchler and John Mutchler appearing by their at-

torney, Cecil H. Clegg, and the testimony of wit-

nesses in behalf of the respective parties having

been heard, together with the arguments of the re-

spective counsel, and the said cause having been

finally submitted to the Court for decision on the

ninth day of October, 1935, and the Court having

considered the testimony introduced during said

trial and the arguments of counsel, and being fully

advised in the premises, does now make and file

herein its findings of fact and conclusions of law,

as follows:

I.

FINDINGS OF FACT.

1. That on or about the 21st day of November,

1928, the defendant, O. M. Grant, together with one.

Earl R. Pilgrim, staked that certain lode claim

described as the Irishman No. One lode mining

claim, situated on the divide between Happy Creek

and Saint Patrick Creek, in the Fairbanks Mining
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and Recording Precinct, Fourth Judicial Division

of Alaska, and duly recorded the same in the office

of said Fairbanks Precinct.

2. That thereafter, the said Earl R. Pilgrim con-

veyed all of his right, title, and interest in and to

said claim to his wife, Edna G. Pilgrim, who is

[107] the plaintiff in this action.

3. That thereafter and during the years 1929

and 1930, the defendant, O. M. Grant, expended all

of his time and labor in prospecting the said Irish-

man No. One lode claim, and discovered a vein

thereon, and thereafter developed the same and

thereby became thoroughly familiar with said vein

and with the direction and strike thereof and with

the direction of the dip of said lode and with the

nature and structure of the ore and rock comprising

said load, and that said vein extends its entire

length in a northeasterly and southwesterly direc-

tion and dips in a northwesterly direction.

4. That in the course of such operations, the said

O. M. Grant hired a number of men and expended a

great amount of money in such operations, and at-

tempted to work and operate the said claim as a

mine, ])ut that said operations resulted in a great

financial loss.

5. That thereafter, the said O. M. Grant sold an

imdivided one-half interest in said claim to his co-

defendant, Geoi'ge Mutchler, and together they at-

tempted to oi3ei'ate and work the said Irishman

No. One lode claim as a mine, but that such efforts

resulted in a financial loss. That the said O. M.

Grant and his associates and co-defendants herein
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ceased working on said Irishman No. One lode claim

about the 30th day of September, 1932, and have

not worked thereon since said time.

6. The Court further finds that the plaintiff,

Edna G. Pilgrim, never at any time did any work
on the said mining claim, but that the defendant,

O. M. Grant furnished to her a statement of his

receipts and disbursements on said claim up to and

including September 30, 1932, showing a net loss

of Twelve Thousand Eight Hundred Fifteen and

97/100 Dollars ($12,815.97) ; that said statement er-

roneously included the sum of $4,866.96; and that

the said loss was Seven Thousand Nine Hundred
Forty-nine and 01/100 Dollars ($7,949.01).

7. The Court further finds that there is situated

on the westerly side of the said Irishman No. One

lode claim another lode mining claim known and

described as the Wasp lode claim which was staked

by one, H. N. Macomb. That the said defendant,

O. M. Grant, entered into an agreement with the

said H. N. [108] Macomb to prospect the said Wasp
lode claim, and in accordance with such agreement,

the said O. M. Grant went upon the said Wasp lode

claim and prospected the same, and thereafter de-

veloped the said Wasp claim and found a vein or

lode situated thereon, which said vein is situated

about 600 feet from the vein of the Irishman

No. One claim and runs parallel thereto, having an

entirely different structure of rock or ore and

dipping in an easterly direction, and has no connec-

tion whatever with the lode or vein on the Irishman

No. One lode claim, and that said Wasp lode claim
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is not within the boundaries of the said Irishman

No. One lode claim.

8. That thereafter the said O. M. Grant and the

said George Mutchler purchased from the said H. N.

Macomb all of his right, title, and interest in and to

the said Wasp lode mining claim and, together with

their codefendants herein, proceeded to work and

operate the same as a mine, and ever since have

been and are now in possession of the same. That

subsequently thereto the said defendants, O. M.

Grant and George Mutchler, by certain agree-

ments and deeds of conveyance, conveyed to the de-

fendants, David Mutchler and John Mutchler cer-

tain undivided interests in said Wasp lode mining

claim and that all of the said defendants have ever

since been in the possession of the said Wasp lode

mining claim as co-owners thereof.

9. That there has not been sufficient work done

Tipon the said AVasp lode claim to demonstrate the

true location of the apex of the vein in said Wasp
lode claim upon which the said defendants have

been working, and that no apex of any vein or lode

whatsoever has been shown or demonstrated on the

said Wasp lode mining claim under the evidence of

this case.

10. The Court further finds that on or about the

15th day of October, 1934, the plaintiff made de-

mand upon the said defendant Grant for an undi-

vided one-half interest in and to the said Wasp lode

mining claim and tendered to him one-half of the

purchase price therefore, but that the said defend-

ant refused to convey the said claim or any part
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thereof to her, and the Court finds that the said

plaintiff was not a party to the purchase of the said

claim from the said H. N. Macomh and that such

demand for an interest in the said Wasp lode [109]

mining claim was altogether unjustified.

11. The Court further finds that on or about

the 20th day of January, 1934, the said Edna G.

Pilgrim executed a lease upon her interest in the

Irishman No. One lode mining claim, aforesaid, to

one, C. E. Farrell, and that under the terms of said

lease, the said C. E. Farrell entered into possession

of the said Irishman No. One lode mining claim and

commenced mining operations thereon as soon as

practicable after the 20th day of January, 1934, and

continued mining thereon and was in the possession

and occupation of the said Irishman No. One lode

mining claim as lessee thereof under the terms of

the said lease at the time of the commencement of

this action, and that the said lease is now in full

force and effect.

12. The Court further finds that the said C. E.

Farrell, for a good and valuable consideration, as-

signed an undivided four-fifths interest in and to

the said lease and to the rights thereunder to the

defendants herein, and that at the time of the com-

mencement of this action, the said defendants, to-

gether with the said C. E. Farrell, were in posses-

sion and operating the said Irishman No. One lode

Mining claim, both as co-owners and as lessees of

the plaintiff, Edna G. Pilgrim, and that said de-

fendants, together with the said C. E. Farrell have

attorned to the said plaintiff and have tendered to
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her the amount of royalties called for and agreed to

under the terms of the said lease.

WHEREFORE, the Court concludes as matters

of law:

1. That the plaintiff is not entitled to any sum

whatsoever for or on account of the operations on

said Irishman No. One lode mining claim by the

defendants herein for any period prior to the 20th

day of September, 1933.

2. That the said plaintiff is not entitled to any

right, title, interest, or estate in and to the said

Wasp lode mining claim or in any of the proceeds

of the operations thereon.

3. That the plaintiff, Edna G. Pilgiim, is en-

titled to rentals and royalties from the proceeds of

operations on the Irishman No. One under the

terms [110] and conditions of the said lease exe-

cuted by her to the said C. E. Farrell, but that on

account of the tender made to her by the said de-

fendants thereof, she is not entitled to any costs

or disbursements of this action.

4. That on account of the foregoing findings of

fact, the defendants are entitled to judgment

against the plaintiff for their costs and disburse-

ments and attorneys' fees.

Dated: Fairbanks, Alaska, this 6th day of April,

1936.

CHAS. E. TAYLOR
Attorney for Defendant,

O. M. Grant.

CECIL H. CLEGG
Attorney for Defendants,

David Mutchler and

John Mutchler.
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Due service hereof admitted this April 6, 1936.

JULIEN A. HURLEY (G)

Attorney for Plaintiff

[Endorsed] : Filed in the District Court Terri-

tory of Alaska, 4th Div. Apr 6, 1936 E. A. Tonseth,

Clerk By Deputy. [Ill]

[Title of Court and Cause.]

ORDER REJECTING DEFENDANTS' PRO-
POSED FINDINGS OF FACT AND CON-
CLUSIONS OF LAW.

This matter coming' on for hearing on proposed

findings of fact and conclusions of law filed l)y the

Defendants, O. M. Grant, David Mutchler and John

Mutchler. Plaintiff being represented by Julian A.

Hurley, Esq., and the Defendant, O. M. Grant,

being represented by Chas. E. Taylor, Esq., and De-

fendants, David Mutchler and John Mutchler, being

represented by Cecil H. Clegg, Esq.

The Court being fully advised, the (^ourt hereby

refuses to make said requested findings and each

and every one of them, and it is hereby ordered that

the request to make said findings l)e and tlie samc^

is hereby refused and denied as to said proposed

findings and each of said findings. To the refusal of

the Court to make said findings the above named

Defendants except and the said Defendants are

hereby allowed an exception to said refusal as to

said findings as a whole, and as to each of the find-

ings contained therein.
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Dated this Fourth day of May, A. D., One

Thousand Nine Hundred Thirty-six.

SIMOX HELLENTHAL
District Judge.

[Endorsed] : Filed in the District Court Territory

of Alaska, 4th Div. May 11 1936 E. A. Tonseth,

Clerk By _ Deputy.

Entered in Court Journal No. 20, Page 260 [112]

In the District Court for the Territory of Alaska,

Fourth Division.

No. 3802.

EDNA G. PILGRIM,
Plaintiff,

vs.

0. M. GRANT, GEORGE MUTCHLER, DAVID
MUTCHLER, and JOHN MUTCHLER,

Defendants.

JUDGMENT.

This cause having been regularly brought on for

trial on the thirtieth day of September, A. D. one

thousand nine hundred thirty tive, before the above

entitled Court, the plaintiff appearing by her at-

torney Julien A. Hurley, the defendant O. M.

Grant appearing by his attorney Charles E. Taylor,

and the defendants David Mutchler and John

Mutchler appearing by their attorney Cecil H.

Clegg, and the testimony of the witnesses in behalf
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I
of the respective parties having been heard, to-

gether with the arguments of the respective counsel,

and the said cause having been finally submitted to

the Court for decision on the ninth day of October,

A. D. one thousand nine hundred thirty five, and

the Court having considered the testimony intro-

duced during said trial and the arguments of

counsel, and having made and filed herein its find-

ings of fact and conclusions of law, from which it

appears that the plaintiff is entitled to judgment

against the defendants O. M. Grant, David

Mutchler, and John Mutchler, and her costs and

disbursements of this action, including a reason-

able amount for her attorney's fee, and the Court

being fully advised in the premises, ^
Now, therefore, it is ordered, adjudged, and de-

creed :

(1) That the plaintiff recover from the defend-

ant O. M. Grant the sum of three thousand sixty

seven dollars ninety nine cents, together with inter-

est from the twenty ninth day of October, A. D.

one thousand nine hundred thirty four, to the ninth

day of June, A. 1). one [113] thousand nine hundred

thirty five, at the rate of eight per centum per

annum, and from the ninth day of June, A. D. one

thousand nine himdred thirty five to the date of

this decree, at the rate of six per centum per an

num. Attorneys fees taxed at $

(2) That the plaintiff recover from the defend

ant David Mutchler the sum of three thousand sixty

seven dollars ninety nine cents, together with inter-

est from the twenty ninth day of October, A. D. one

i
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thousand nine hundred thirty four, to the ninth day

of June, A. D. one thousand nine hundred thirty

five, at the rate of eight per centum per annum,

and from the ninth day of June, A. D. one thousand

nine hundred thirty five to the date of this decree,

at the rate of six per centum per annum. Attorneys

fees taxed at $

(3) That the plaintiff recover from the defend-

ant John Mutchler the sum of three thousand sixty

seven dollars ninety nine cents, together with inter-

est from the twenty ninth day of October, A. D. one

thousand nine hundred thirty four, to the ninth day

of June, A. D. one thousand nine hundred thirty

five, at the rate of eight per centum per annum, and

from the ninth day of June, A. D. one thousand

nine hundred thirty five to the date of this decree,

at the rate of six per centum per annum. Attorneys

fees taxed at $

(4) It is further ordered, adjudged, and de-

creed that the defendant O. M. Grant execute and

deliver to the plaintiff a good and sufficient deed

transferring to her an undivided one eighth inter-

est in and to the Wasp lode mining claim, situate in

the Fairbanks Mining and Recording Precinct of

the Fourth Judicial Division of the Territory of

Alaska.

(5) It is further ordered, adjudged, and decreed

that the defendant David Mutchler execute and de-

liver to the plaintiff a good and sufficient deed

transferring to her an undivided one eighth interest

in and to the Wasp lode mining claim, situate in the

Fairbanks Mining and Recording Precinct of the
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Fourth Judicial Division of the Territory of [114]

Alaska.

(6) It is further ordered, adjudged, and decreed

that the defendant John Mutchler execute and de-

liver to the plaintiff a good and sufficient deed

transferring to her an undivided one eighth inter-

est in and to the Wasp lode mining claim, situate

in the Fairbanks Mining and Recording Precinct

of the Fourth Judicial Division of the Territory of

Alaska.

(7) It is further ordered, adjudged, and decreed

that the plaintiff recover from each of the defend-

ants O. M. Grant, David Mutehlei*, and John

Mutchler, her costs and disbursements of this

action, together with a reasonable amount for her

attorney's fee, to be fixed by the Court on hearing

had at the sum of dollars.

And that execution issue therefor.

Done at Valdez, in the Territory of Alaska, on

this, the 11th day of May, A. D. one thousand nine

hundred thirty six.

SIMON HELLENTHAL
District Judge.

Entered in Court Journal No. 20 page 265.

Service of the foregoing Judgment by receipt of

a copy thereof is hereby acknowledged this 31 day

of March, 1936.

CHAS. E. TAYLOR
Attorney for Deft.

O. M. Grant.

\
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Service of the foregoing Judgment by receipt of

a copy thereof is hereby acknowledged this 31st day

of March, 1936.

CECIL H. CLEGG
Attorney for Defts

Da\id Mutchler and

John Mutchler

[Endorsed] : Lodged Mar 31 1936 E. A. Tonseth

Clerk By Deputy. Filed in the District

Court Territory of Alaska, 4th Div. May 11 1936.

E. A. Tonseth Clerk By Deputy. [115]

MOTION TO VACATE JUDGMENT
Comes now defendant O. M. Grant by his attor-

ney, Chas. E. Taylor, and defendants David

Mutchler and John Mutchler by their attorney,

Cecil H. Clegg, and respectfully moves the Court

to vacate, cancel and set aside the judgment

rendered herein, purporting to have been dated and

signed at Valdez, Alaska, on the 11th day of May,

1936, and filed in the above entitled Court at Fair-

banks, Alaska, on said 11th day of May, 1936, upon
the following grounds:

1. That no notice of hearing of the exceptions

and objections of the above named defendants to

the Findings of Fact and Conclusions of Law
entered herein was given to said defendants, or

either of them, prior to the time of signing said

Findings of Fact and Conclusions of Law on which
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said Judgment is based, and said Findings of Fact

and Conclusions of Law were made and entered by

the Judge who tried said cause without conducting

any hearing upon defendants' exceptions and ol)-

jections to the Findings of Fact and Conclusions of

Law tendered by the plaintiff herein and signed by

said Judge on the 4th day of May, 1936, at Valdez,

Alaska.

2. That the Findings of Fact and Conclusions of

Law signed at Valdez, Alaska, on the 4th day of

May, 1936, by the Judge who tried said cause, and

tiled in the above entitled Court on the 11th day of

May, 1936, at Fairbanks, Alaska, do not conform to

the [116] issues made by the pleadings in said cause

and are outside the issues made by the pleadings in

said cause, and are against the weight of the evi-

dence and are contrary to law.

3. That the Findings of Fact and Conclusions of

Law filed in said cause on May 11th, 1936, were not

tiled at the same term in which the trial of said

cause was had, but at a subsequent term, and no

order was made by the Judge who tried said cause

extending the proceedings beyond the term at

which said cause was tried.

4. That said Judgment was not signed or filed or

entered at the same term in which said cause was

tried, but at a subsequent term, and no order was

made or entered by the Judge who presided at said

trial continuing said cause over the term at which

said cause was tried.

5. That said Judgment does not conform to and

IS not supported by the Conclusions of Law filed

I

I



Edna G. Pilgrim 151

and entered in said cause on May 11th, 1936, in that

paragraph 2 of said Conclusions of Law awards to

plaintiff a judgment against defendant O. M. Grant

for the sum of $3,067.99, together with interest, etc.,

less the sum of $37.50, whereas in the judgment

entered in said cause no deduction of said sum of

$37.50 is made or given from the said amount of

$3,067.99 awarded to plaintiff against said defend-

ant Grant.

6. That said Judgment does not conform to and

is not supported by the Conclusions of Law^ filed

and entered in said cause on May 11th, 1936, in that

paragraph 3 of said Conclusions of Law awards to

plaintiff a judgment against defendant David

Mutchler for the sum of $3,067.99, together with

interest, etc., less the sum of $37.50, whereas in the

judgment entered in said cause no deduction of said

sum of $37.50 is made or given from said amount

of $3,067.99 awarded to plaintiff against said de-

fendant David Mutchler.

7. That said judgment does not conform to and

is not supported by the Conclusions of Law filed

and entered in said cause on May 1 1th, 1936, in that

paragraph 4 of said Conclusions of Law awards

[117] to plaintiff a judgment against defendant

John Mutchler for the sum of $3,067.99, together

with interest, etc., less the sum of $37.50, whereas

in the judgment entered in said cause no deduction

of said sum of $37.50 is made or given from said

amoimt of $3,067.99 awarded to plaintiff against

said defendant John Mutchler.
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8. That said Judgment was tiled and entered

herein prematurely and cuts off the right of the de-

fendants, and each of them, from presenting, in due

course, a motion for a new trial and having said

motion heard, considered and decided before the

signing, rendering and entry of said judgment.

9. That said Judginent is against the weight of

the evidence presented on said trial and is contrary

to the Isiw.

10. That said Judgment fails to dismiss said

action as to the named defendant, George Mutchler,

w^ho has never been served in said cause nor ap-

peared therein, although a proper motion to dis-

miss said cause as to him was seasonably made prior

to the commencement of the trial, which motion has

never been acted upon by said Court.

This motion is made and based upon all the

Clerk's journal entries affecting said cause and

upon all the files, records and proceedings hereto-

fore had therein and now^ on file in said Court.

Dated at Fairbanks, Alaska, May 13th, 1936.

CHAS. E. TAYLOR
Attorney for Defendant

O. M. Grant

CECIL H. CLEGG
Attorney for Defendants

David Mutchler and

John Mutchler
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Service of the foregoing Motion to Vacate Judg-

ment, by receipt of a copy thereof, acknowledged

May 13, 1936.

JULIEN A. HURLEY (G)

Attorney for Plaintiff

[Endorsed] : Filed in the District Court Terri-

tory of Alaska, 4th Div. May 14 1936 E. A. Tonseth

Clerk By Katherine D. Nordale Deputy. [118]

[Title of Court and Cause.]

EXCEPTION TO ENTRY OF JUDGMENT
The respective defendants, O. M. Grant, David

Mutchler and John Mutchler, by and through their

respective attorneys, hereby except to the filing and

entry of judgment purporting to have been dated

and signed at Yaldez, Alaska, on the 11th day of

May, 1936, and filed in the above entitled Court at

Fairbanks, Alaska, on the 11th day of May, 1936,

and excepts to the whole of said judgment on the

following specific grounds:

1. That said judgment, and the whole thereof,

was not signed at Yaldez, Alaska, on the 11th day

of Ma}^, 1936, by the Judge who tried said cause;

and

2. The signing and entry of said judgment was

premature in that no opportunity w^as given these

defendants, or any of them, to file a Motion for New
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Trial prior to the signing and entry of said judg-

ment; and

3. That said judgment Avas not signed or filed

or entered at the same term in which the said r-ause

was tried, but at a subsequent term, and no order

was ever made or entered continuing said cause

over the term at which said cause was tried;

4. That said judgment is based upon erroneous

findings [119] of fact and conclusions of law signed

Iw the Judge who tried said cause, on May 4th,

1936, without giving any of said defendants a hear-

ing upon their objections to said findings of fact

and conclusions of law, and without fixing a time

to hear and consider the objections of the defend-

ants to said proposed findings of fact and con-

elusions of law;

5. That said findings of fact and conclusions of

law were not signed and entered in said cause dur-

ing the same term at which said cause was tried,

but at a subsequent term, and no order of said Court

was made or entered in said cause continuing said

cause over the term at which it was tried; and

6. That said findings of fact and conclusions of

law and judgment are each against the weight of

the evidence and contrary to law, and were each

made and entered out of term and without due

notice, or any notice, to these defendants.

This exception is made and based upon all the

Clerk's journal entries in said cause and upon all

the files, records and proceedings heretofore had in

said cause and on file herein.
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Dated at Fairbanks, Alaska, May 13th, 1936.

CHAS. E. TAYLOR
Attorney for Defendant

O. M. Grant

CECIL H. CLEGG
Attorney for Defendants

David Mutchler and

John Mutchler

Service of the foregoing Exception, by receipt of

a copy thereof, acknowledged May 13th, 1936.

JULIEN A. HURLEY (G)

Attorney for Plaintiff

[Endorsed] : Filed in the District Court Terri-

tory of Alaska, 4th Div. May 14, 1936 E. A. Tonseth

Clerk By Katherine D. Nordale, Deputy. [120]

[Title of Court and Cause.]

MOTION FOR NEW TRIAL.

Conies now the above named defendant, O. M.

Grant, by his attorney, Charles E. Taylor, and the

defendants, John Mutchler and David Mutchler,

by their attorney, Cecil H. Clegg, and move the

Court for an order setting aside the findings of

fact and conclusions of law, found by the Court

herein on May 4, 1936, and filed and entered in

this action on May 11, 1936, together with the

judgment filed and entered by said Court on said

11th day of May, 1936, and to grant the said de-
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fendants a new trial of said action upon the fol-

lowing grounds, to wit:

I.

Insufficiency of the evidence to justify the said

findings of fact and conclusions of law, and that

such findings and conclusions were against the law

governing the case, as follows:

a. The Court erred in finding as a fact that

portion of Paragraph 3 of said findings, commenc-

ing on the seventh line thereof with and including

the words:

"That there is a vein on the said Irishman

No. One lode mining claim running parallel

with the side line of the said Irishman No.

One lode mining claim where said Irishman

No. One lode mining claim adjoins that certain

lode mining claim known as the Wasp lode

mining claim. That all said mining operations

of the said defendants where ore was extracted

from the said Irishman No. One lode mining

claim were and are in and from the said vein,

and the said vein has its apex on said adjoin-

ing claim known as the Wasp lode mining

claim;"

for the reason that the said finding of fact is not

sustained or borne out by the evidence at the trial,

and to which finding of fact the defendants and

each of them excepted. [121]

b. The Court erred in finding as a fact the alle-

gations contained in Paragraph 4 of said findings
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of fact and conclusions of law, and the whole of

said paragraph, for the reason that such finding

is not sustained or borne out by the evidence, and

to which said finding of fact the defendants and

each of them excepted.

c. The Court erred in finding as a fact that

portion of Paragraph 5 of said findings of fact,

commencing on line 3 of said paragraph and in-

cluding the following:

"That thereafter and on or about the 6th day

of July, 1933, said defendants, secretly and with-

out the knowledge of plaintiff, purchased from

the said H. N. Macomb the said outstanding

adverse title in and to the said Wasp lode

mining claim, and secured from the said H. N.

Macomb a deed and transfer to said defendants

of all the title, right, and interest of the said

H. N. Macomb in and to the said Wasp lode

mining claim;"

for the reason that such finding of fact is not borne

out or sustained by the evidence, but is contrary

thereto, to which said finding the defendants and

each of them duly excepted.

d. The Court erred in finding as a fact that

portion of said Paragraph 5, commencing on line

13 of such paragraph with and including the words

:

''That the defendants purchased the said

Was^D lode mining claim for the purpose of

protecting their interest in and to the said

Irishman No. One lode mining claim, and for
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the further purpose of attemj^tiug to defraud

plaintiff of her interest in said vein on the

said Irishman No. One lode mining claim;"

for the reason that the said finding is not sustained

or borne out by the evidence, but is contrary there-

to, and to which finding of fact the defendants and

each of them duly excepted.

e. The Court erred in finding as a fact the

allegations contained in Paragraph 6, and the whole

thereof, of such findings, for the reason that the

same is not sustained or borne out by the evidence,

and for the further reason that the last three lines

of said paragraph, to wit:

"and defendants are accountable as such and

not as owners of a one tenth interest, which did

not arise until the agreement with Farrell,

Plaintiff's Exhibit No. 9, was entered into;"

do not state facts but are merely a conclusion of

law, and to which said Paragraph 6 of said find-

ings of fact, and the whole thereof, the defendants

and each of them duly excepted. [122]

f. The Court erred in finding as a fact that por-

tion of Paragraph 7 of said findings of fact, com-

mencing on the twelfth line from the top of Page 4

with and including the words:

"That the institution of this action by plain-

tiff is in itself a demand against the defend-

ants for an undivided one half interest in and

to the said Wasp lode mining claim and an

offer to pay one half of the purchase price

i

4

i
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which was paid by defendants for the said min-

ing claim;"

for the reason that the same is not a finding of

fact but merely a conclusion of law, and to which

said finding the defendants and each of them duly

excepted.

g. The Court erred in finding as a fact that por-

tion of Paragraph 8 of said findings of fact, com-

mencing on the fourth line of said paragraph with

and including the words:

"and the defendants by reason of the mining

operations carried on on said Irishman No.

One lode mining claim obtained knowledge that

the apex of the vein they were working on was

on the said Wasp lode mining claim, and that

the defendants, on account of the said knowl-

edge so obtained and to protect their right and

title to the lode on the Irishman No. One

lode mining claim, purchased the said Wasp
lode mining claim;"

for the reason that the same is not sustained or

borne out by the evidence, and to which said find-

ing the defendants duly excepted.

h. The Court erred in finding as a fact that por-

tion of said Paragraph 8, commencing on the tenth

line of said paragraph with and including the words

:

"and that, therefore, the defendants hold a

one half interest in and to the Wasp lode

mining claim in trust for the plaintiff, and

should account to the plaintitf for the ore taken

therefrom ; '

'
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for the reasons: (1) That the same is not borne out

by the evidence; (2) That the same is not a state-

ment of fact, but is a conchision of law; to all of

which said finding the defendants and each of them

duly excepted.

i. The Court erred in finding as a fact all of the

allegations contained in Paragraph 9, and the whole

thereof, of such findings of fact, for the reason

that the same is not borne out by the evidence, and

for the further reason that said matter is not raised

by the pleadings in this action and is outside of

the issues thereof, and to which said finding, and

the whole thereof, [123] the defendants and each of

them duly excepted.

j. The Court erred in finding as a fact that por-

tion of Paragraph 10 of said findings of fact, com-

mencing on line six of said paragraph and includ-

ing the words:

''That the total receipts for ore mined by

defendants from 31 August, 1932, to and includ-

ing 24 August, 1935, are $58,262.31, leaving a

net profit of the operations carried on by the

defendants on the said Irishman No. One &

Wasp lode mining claims in the sum of

$24,843.90;"

for the reasons: (1) That such finding is not sus-

tained by the evidence, but is contrary thereto in

that the evidence disclosed that not all of the de-

fendants in this action were co-owners in said prop-
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erty prior to the 1st day of October, 1932, whereas,

they are charged with all work done on said claim

after the month of August, 1932; (2) That said

finding attempts to create a joint transaction of

separate operations on two mining claims, whereas

such transactions should be treated separately, to

which finding of fact each and all of the said defend-

ants duly excepted.

k. The Court erred in finding as a fact that por-

tion of said Paragraph 10 of said findings, con-

sisting of the last sentence thereof, to wit

:

"and plaintiif is entitled to recover one half

of said profits from defendants;"

for the reason that the same is not sustained or

borne out by the evidence, and for the further rea-

son that the same is not a statement of fact, but

is a conclusion of law, and to which the defend-

ants and each of them duly excepted.

1. The Court erred in finding as a fact each and

all of the matters and things contained in Para-

graph 11, and the whole thereof, of such findings

of fact, for the reason that such allegations are

not sustained or borne out by the evidence, and

for the further reason that the said paragraph does

not state facts but negative statements and conclu-

sions of law, and to which said Paragraph 11 the

said defendants and each of them duly excepted.

m. The Court erred in finding as matters of fact

the matters and things contained in Paragraph 12,

and the whole thereof, of such findings, for the

reason that the same is not ])orne out or sustained



162 0. M. Grant, et al. vs.

by the evidence, and [124] for the further reason

that said Paragraph 12 does not state facts but

merely conclusions of law, and for the further rea-

son that the said finding attempts to decide issues

which are not before the Court and not raised by

the pleadings in this action and outside of the issues

thereof.

n. The Court erred in concluding as matters of

law that portion of its conclusions of law contained

in Paragraph 1 thereof, on page 6, and the whole

of such paragraph, for the reason that the same

is not warranted by the evidence given at the trial,

to which said conclusion the defendants and each

of them duly excepted.

o. The Court erred in concluding as matters of

law that portion of such conclusions found in Para-

graph 2 thereof, and the whole of such paragraph,

on Page 6 aforesaid, for the reason that the same

is not warranted by the evidence given at the trial

and to which said conclusion the defendants and

each of them duly excepted.

p. The Court erred in concluding as matters

of law the matters and things contained dn Para-

graph 3 of such conclusions, and the whole of such

paragraph, on Page 6, for the reason that the same

is iK^t warranted by the evidence.

((. The Court erred in concluding as matters of

law tliat portion of such conclusions of law found in

Paragraph 4, on Page 7 of such conclusions, and

the whole of such paragraph, for the reason that
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the same is not borne ont or warranted by the evi-

dence.

r. The Court erred in conchiding as matters of

law the matters and things contained in Paragraph

5 of such conclusions, and the whole of such para-

graph, on Page 7, for the reason that the same is

not warranted by the evidence.

II.

Errors of law occurring at the trial of said cause

and duly excepted to by the said defendants and

each of them, to wit

:

a. The Court erred in admitting in evidence

plaintiff's Exhibit 1, [125] being a map prepared

by the witness. Earl R. Pilgrim, from his knowl-

edge and memory, for the reason that said map was

not made from any survey and is in no way l)ind-

ing upon the said defendants or either of them as

to any of the issues in this case.

b. The Court erred in admitting in evidence

plaintiff's Exhibit 2, ])eing a map purporting to

show the location of certain mining claims and

stakes thereof, which said map was not made by

the witness; for the reason that the said evidence

was purely hearsay and immaterial and not binding

on the defendants in this case, or either of them.

c. The Court erred in admitting in evidence plain-

tiff's Exhibit No. 3, being a map which was not

prepared by the witness; because the said evidence

was purely hearsay, incompetent, and not binding

on the defendants in this case, or either of them.

All of w^hich is respectfully submitted.
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Dated May 14, A. D. 1936.

CHAS. E. TAYLOR,
Attorney for Defendant,

O. M. Grant.

CECIL H. CLEGG,
Attorney for Defendants,

John Mutchler and David

Mutchler.

Due service hereof admitted this May 14, 1936.

JULIEN A. HURLEY (G)

Attorney for Plaintiff.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div. May 14, 1936. E. A. Ton-

seth, Clerk. By Katherine D. Nordale, Deputy. [126]

[Title of Court and Cause.]

ORDER OVERRULING MOTION FOR NEW
TRIAL.

This cause coming on regularly to be heard on

the twenty fourth day of August, 1936, upon the

motion heretofore filed for a new trial herein, and

the Court being fully advised in the premises,

It is ordered that said motion be, and the same

is, hereby overruled.

An exception to said ruling of the Court is here-

by allowed.
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Dated at Fairbanks, in the Division and Terri-

tory aforesaid, on this the 24th day of August, 1936.

SIMON HELLENTHAL,
District Judge.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div. Aug. 26, 1936. John B.

Hall, Clerk. By , Deputy.

Entered in Court Journal No. 20, page 351. [127]

[Title of Court and Cause.]

MOTION FOR EXTENSION OF TIME TO
FILE BILL OF EXCEPTIONS AND AS-

SIGNMENT OF ERRORS.

Come now the above named defendants, O. M.

Grant, by his attorney, Charles E. Taylor, and John

Mutchler and David Mutchler, by their attorney,

Cecil H. Clegg, and move the Court for an order

extending the time for preparing, serving, and filing

the assignment of c^rrors and bill of exceptions,

on appeal in the above entitled action, to and includ-

ing August 1, 1936.

CHAS. E. TAYLOR,
Attorney for Defendant,

O. M. Grant.

CECIL H. CLEGG,
Attorney for Defendants,

John Mutchler and David

Mutchler.
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Due service hereof admitted this May 13, 1936.

JULIEN A. HURLEY,
Attorney for Plaintiff.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div. May 14, 1936. E. A. Ton-

seth, Clerk. By Katherine D. Nordale, Deputy. [128]

[Title of Court and Cause.]

OEDER.

This matter coming on for hearing upon the De-

fendants' motion asking for an extension of time to

file Bills of Exceptions and Assignments of Error

in the above entitled cause, and the Court being

fully advised,

IT IS ORDERED THAT the Defendants, and

each of them have ninety days from date to pre-

pare, present and file Bills of Exceptions and As-

signments of Error in the above entitled cause.

ORDERED this 15th day of May, 1936.

SIMON HELLENTHAL,
District Judge.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div. May 25, 1936. E. A. Ton-

seth, Clerk. By Katherine D. Nordale, Deputy. [129]
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[Title of Court and Cause.]

ORDER EXTENDING TIME.

This matter coming on for hearing upon the mo-

tion of the defendants asking that the time for the

defendants to file Bills of Exception in the above

entitled cause be extended until September fifteenth,

and the Court being fully advised

;

IT IS HEREBY ORDERED that the time for

the defendants to present and file Bills of Exception

in the above entitled cause be and the same is here-

by extended until and including September first,

1936.

SIMON HELLENTHAL,
District Judge.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div. Aug. 5, 1936. John B. Hall,

Clerk. By , Deputy.

Entered in Court Journal No. 20, Page 325. [130]

[Title of Court and Cause.]

NOTICE OF APPEAL.

To Edna G. Pilgrim, the above-named plaintiff, and

to Julien A. Hurley, her attorney

:

You and each of you will please take notice that

the above-named defendant, O. M. Grant, hereby ap-

peals to the United States Circuit Court of Appeals

for the Ninth Circuit, at San Francisco, California,

from that certain judgment made and entered in
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the above-entitled action, in the District Court for

the Territory of Alaska, Fourth Division, on the

11th day of May, 1936, in favor of the above-named

plaintiff, Edna G. Pilgrim, and against the defend-

ant, O. M. Grant, in which said judgment the said

plaintiff was aw^arded judgment against the said

defendant, O. M. Grant, in the sum of $3,067.99 and

costs and disbursements of said action, together

with a reasonable amount for attorney's fees, and

wherein the said defendant, O. M. Grant, was or-

dered to convey to the said plaintiff an undivided

one-eighth (i/^) interest in and to the Wasp Lode

Mining Claim, situated in the Fairbanks Precinct,

Fourth Judicial Division of Alaska.

This defendant also appeals from the order of

said District Court overruling his motion for a new

trial of said cause.

This appeal is taken on questions of both law and

fact.

CHAS. E. TAYLOR,
Attorney for Defendant,

O. M. Grant.

Due service hereof admitted this Aug. 8, 1936.

JULIEN A. HURLEY,
Attorney for Plaintiff.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div. Aug. 8, 1936. John B. Hall,

Clerk. By K. D. Nordale, Deputy. [131]
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[Title of Court and Cause.]

NOTICE OF APPEAL
To the above named plaintiff, Edna G. Pilgrim, and

to Julien A. Hurley, her attorney:

NOTICE IS HEREBY GIVEN That David

Mutchler and John Mutchler, defendants in the

above entitled action, hereby give notice of appeal

to the United States Circuit Court of Appeals for

the Ninth Circuit, sitting at San Francisco, Cali-

fornia, from that certain judgment made and

entered in the District Court for the Territory of

Alaska, Fourth Division, on the 11th day of May,

1936, in the above entitled action in favor of the

plaintiff, Edna G. Pilgrim, and against defendants

0. M. Grant, David Mutchler and John Mutchler,

and especially as it affects said defendants David

Mutchler and John Mutchler, said judgment being

in favor of said plaintiff, Edna G. Pilgrim, and

against said defendant David Mutchler in the sum
of $3,067.99, together with interest from the 29th

day of October, 1934, to the 9th day of June, 1935,

at the rate of eight per cent per annum, and from

the 9th day of Jime, 1935, to the 11th day of May,

1936, at the rate of six per cent per annum, and

further ordering, adjudging and decreeing that said

David Mutchler execute and deliver to said plain-

tiff a deed for an undivided one-eighth interest in

and to the Wasp Lode Alining C^laim situate in

the Fairbanks Mining and Recording Precinct,

Fourth Division, Alaska, and for her costs and dis-

bursements in said action ; and said judgment [132]

being in favor of said plaintiff, Edna G. Pilgrim,

and against said defendant John Mutchler in the
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sum of $3,067.99, together with interest from the

29th day of October, 1934, to the 9th day of June,

1935, at the rate of eight per cent per annum, and

from the 9th day of June, 1935, to the 11th day of

May, 1936, at the rate of six per cent per annum,

and further ordering, adjudging and decreeing that

said John Mutchler execute and deliver to said

plaintiff a deed for an undivided one-eighth inter-

est in and to the Wasp Lode Mining Claim situate

in the Fairbanks Mining and Recording Precinct,

Fourth Division, Alaska, and for her costs and dis-

bursements in said action; and said defendants also

appeal from the order of said District Court made

and entered on the 24th day of August, 1936, deny-

ing their motion for a new trial.

Dated this 24th day of August, 1936.

CECIL H. CLEGG
Attorney for Defendants

David Mutchler and

John Mutchler

Service of the foregoing Notice of Appeal, by re-

ceipt of a copy thereof, acknowledged August 24,

1936.

JULIEN A. HURLEY (G)

Attorney for Plaintiff

[Endorsed] : Filed in the District Court Territory

of Alaska, 4th Div. Aug 24 1936 John B. Hall Clerk

By K. D. Nordale, Deputy. [133]
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[Title of Court and Caues.]

PETITION FOR APPEAL
The above named defendants O. M. Grant, David

Mutchler and John Mutchler, considering them-

selves aggrieved by the judgment of this Court,

made and entered in this action and tiled herein on

the 11th day of May, 1936, in favor of the above-

named plaintiff and against these defendants, do

hereby appeal from the said judgment to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, for the reasons specified and set forth in the

Assignment of Errors which is filed herewith and

said defendants pray that this appeal may be al-

lowed and that a transcript of the record, proceed-

ings, and papers upon which the said judgment

was made, duly authenticated by the Clerk of this

Court, may be sent to the United States Cir-

cuit Court of Appeals for the Ninth Circuit, at

San Francisco, California.

Dated: Fairbanks, Alaska, August 7, 1936.

CHAS. E. TAYLOR
Attorney for Defendant,

O. M. Grant

CECIL H. CLEGG
Attorney for Defendants,

David Mutchler and

John Mutchler.
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Due service of the foregoing petition for appeal

and a copy thereof is hereby acknowledged this 8th

day of August, 1936.

JULIEN A. HURLEY
Attorney for Plaintiff.

[Endorsed] : Filed in the District Court Territory

of Alaska, 4th Div. Aug 8 1936 John B. Hall, Clerk

By K. D. Nordale, Deputy. [134]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS
Comes now, on this 7th day of August, A. D.,

1936, the above-named defendants, O. M. Grant, by

and through his attorney, Charles E. Taylor, and

Da\dd and John Mutchler, by and through their at-

torney, Cecil H. Clegg, and say that the judgment

of this Court made and entered in the above-entitled

action on the 11th da}^ of May, 1936, and filed herein

on said date in favor of the above-named plaintiff

and against the said defendant is erroneous and

against the just rights of the defendant for the fol-

lowing reasons, to wit:

1. The Court erred in overruling the separate

demurrer of the Defendant, O. M. Grant, to the

Amended Complaint of the plaintiff and to the sev-

eral causes of action therein, for the reasons ; as to

the first cause of action:

1) The several causes of action are improperly

united, to wit:
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a. Separate cause of action against the de-

fendant for an accounting in connection with

his separate mining operations on the Irishman

lode claim No. 1 from January 1, 1930, to Oc-

tober, 1932.

b. A Separate cause of action against all of

the defendants in this action in connection with

their joint operations on said Irishman No. 1

lode claim from October, 1932, to the date of the

filing of the complaint herein.

c. An action to declare a trust in favor of

the plaintiff in and to a certain portion of the

Wasp lode claim.

d. An action against all of the defendants

for an accounting in connection with their joint

operations on the said Wasp lode claim.

2) That the said alleged first cause of action

does not state facts sufficient to constitute a cause of

action against the defendants. [135]

As To the Second Cause of Action:

1) That several causes of action have been im-

properly united, to wit:

a. An action to declare a trust in favor of

the plaintiff in and to a certain portion of the

Wasp lode claim.

b. An action for an accounting of the joint

operations of all of the defendants herein in

the said Wasp lode claim.

c. An action for an accoimting of the joint

operations of the defendants herein on the

Irishman No. 1 lode claim.
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2) That said alleged second cause of action does

not state facts sufficient to constitute a cause of

action against the defendant, O. M. Grant.

2. The Court erred in proceeding with the trial

of the case before all of the necessary parties were

properly before it, in that George Mutchler, one of

the defendants, was a necessary party and had not

been served with process and was not then before

the Court.

3. The Court erred in permitting the introduc-

tion in evidence, over the objection of the defend-

ant, O. M. Grant, of plaintiff's Exhibit No. 1, the

same being a purported map of the mining claims

and vicinity in controversy, which said map was not

made from any survey but was made from the im-

pressions and understandings of the witness, E. R.

Pilgrim, and the information furnished him, and

was hearsay and not the best evidence.

4. The Court erred in permitting evidence over

the objection of the defendant, O. M. Grant, as to

the location of the southwest corner of the Irish-

man No. 1 lode claim, because such evidence is not

within the issues of this case and was an attempt

to prove another action now pending in this Court

between the same parties, to wit: (^ause No. 3758 of

this Court, which is a law action of ejectment, and

involves the location of this particular stake, all of

which facts were then and there brought to tlie at-

tention of the trial Court.

5. The Court erred in receiving evidence over

the objection of the [136] defendant, O. M. Grant,

fjertaining to plaintiff's Exhibit No. 2, for identifi-
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cation, the same being a purported map of the min-

ing claims and surrounding country which had not

been made by the witness, and such witness was not

qualified to testify therefrom or thereto.

6. The Court erred in receiving in evidence over

the objection of the defendant, O. M. Grant, plain-

tiff's Exhibit No. 3, being a map purporting to show

the mining claims in controversy, together with the

workings thereon, which said map was based upon

infoi-mation as to two of the stakes of said claim

and was used by the surveyor as a starting point or

basis for the said map, and that certain parts of

said map were taken and adopted from another map
not made by the witness and that therefore the said

map was not competent evidence.

7. The Court erred in denying the motion of

the defendant for a dismissal and non-suit of this

action at the end of the plaintiff's testimony, for the

following reasons

:

1) That the proper, necessary parties were

not before the Court and that a proper adjudi-

cation of this action cannot be determined at

this time on the evidence before the Court.

2) That the evidence adduced by the plain-

tiff is inadequate and insufficient to support the

allegations of the Amended Complaint on either

the first or second causes of action, or at all.

8. The Court erred in admitting, over the objec-

tion of the defendant, O. M. Grant, evidence per-

taining to the amount of ore or values taken by the

defendants. Grant and Mutchler, from the Wasp
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lode claim, for the reason that such evidence was

and is immaterial.

9. The Court erred in admitting, over the objec-

tion of the defendant, O. M. Grant, evidence as to

the amount of ore mined from the Wasp lode claim

since the commencement of this action, for the

reason that such evidence was and is immaterial.

10. The Court erred in admitting, over the ob-

jection of the defendant, O. M. Grant, evidence per-

taining to a certain claim known as the Gold Lode

[137] Claim and its location, for the reason that

such e\ddence was irrelevant and immaterial and

did not tend to prove any of the issues of this case.

11. The Court erred in sustaining the objection

of the plaintiff to the following question as to the

witness, George Mutchler, as follows:

Q: "At the time you made this actual con-

tract with Macomb and purchase foi* the Wasp
mining claim under the option agreement that

you have been shown here, and which has been

introduced as defendants' Exhibit No. 3, did

you have any intention of protecting any inter-

est that you then had in the Irishman No. 1 or

Irishman No. 2 quartz mining claims?

For the reason that the same was a proper question

and tended to refute the allegation of fraud made

])y the plaintiff in her Amended Complaint.

12. The Court erred in admitting, over the ob-

jection of the Defendant, O. M. Grant, evidence as

to how much ore had been milled for the defendants,

Grant and Mutchler, by the Nickoloff Mines Com-

pany, for the reason that such evidence was not
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proper cross-examination and was irrelevant and
immaterial.

13. The Court erred in admitting, over the ob-

jection of the defendant, O. M. Grant, plaintiff's

Exhibit for identification No. 17, the same being

certain assay memorandum showing the values of

ore taken from the Elmes Gold Mining Company
claims, situated about a half mile from the lode

claims in controversy and not on the same vein

thereof, for the reason that the same is incompe-

tent, irrelevant, and immaterial.

14. The Court erred in receiving in evidence,

over the objection of the defendant, O. M. Grant,

testimony regarding Plaintiff's Exhibit for Identi-

fication, No. 18-A to 18-Q, being assay memorandum
regarding the values of ore taken from the News-

bo}^ Mine, located about ten miles distant from the

property involved in this action, for the reason that

such evidence is irrelevant and immaterial and not

tending to prove any of the issues in this case.

15. The Court erred in admitting in evidence,

over the objection of the defendant, O. M. Grant,

Plaintiff's Exhibit and Identification, No. 22, the

same being a map prepared by the witness, E. R.

Pilgrim, upon information gathered [138] from

divers and sundry sources and not upon any survey

or other authentic method, for the reason that such

map was incompetent and not the best evidence.

16. The Court erred in admitting, over the ob-

jection of the defendant, O. M. Grant, evidence

tending to show the location of the Ryon Load in
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lelation to the mining claims involved in this action,

for the reason that the said Ryon load was remotely

situated from them, and that the question asked the

witness in regard thereto called for a conclusion of

the witness and was irrelevant and immaterial and

prejudicial to the defendant, Grant.

17. The Court erred in refusing to grant the

defendant's motion for a directed verdict against

the plaintiff at the close of the testimony, for the

reason that the evidence introduced by the plaintiff

and as controverted by the defendants was insuffi-

cient to sustain the allegations of her amended com-

plaint.

18. The Court erred in refusing to grant the

motion made by all of the defendants at the con-

clusion of the testimony, to-wit:

Mr. CLEGG: ''* * * At this time, your Honor,

I would like to call the (^ourt's attention to this

fact and make a motion accordingly, that the

testimony now before the Court, and the record

that has been received in evidence shows that

there are two distinct issues which are not dis-

closed in the pleadings. Both of those issues

are legal issues; they raise conclusions of law

and are not determinable in an equity action

such as this. The first proposition is as to

whether or not the apex of the vein found, as

shown by the testimony on the part of the

plaintiff, or tending to show that the vein found

by the defendant Grant apexed on the claim

known as the Wasp, and that is the allegation
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in the complaint of the plaintiff, that this vein

from the Irishman No. 1 extends over to the

Wasp and that it apexed there. We deny that

but in view of that testimony, your Honor,

which is before the Court, there is a precise

legal issue raised and upon which the defendants

now appearing before the court are entitled to a

jury trial. There is also the other issue as to

the precise location of the line between the

Wasp Lode claim and the Irishman No. 1 Lode

Claim which this vein inter- [139] sects. That

also raises a pure question of law which is

determinable only by a jury, and this being an

equitable action, your Honor, we claim that the

defendants who appear here, Grant and the two

Mutchlers, are entitled to a jury trial on those

issues, and that the matter couldn't be deter-

mined by the (^ourt with respect thereto, or to

either of them, and for that reason we ask now
that the Court grant either one of two proposi-

tions : first, that the case be continued until these

matters are determined by a trial by a jury un-

der the law and under the Constitution, or that

the Court does not in any way decide upon those

issues in this hearing, and merely decides the

issues presented by the pleadings and by the

evidence. If the C^ourt feels that there are other

things shown by the evidence that are not in

the pleadings that he has a right to take cogni-

zance of, why then these may be determined,

but we submit, if your Honor please, defendants
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are entitled to a jury trial on these two purely

legal issues, and we ask that the case be con-

tinued until that is accomplished. We also call

your Honor's attention to the fact that we have

several times referred to an action in ejectment

pending now in this Court which is a legal

action, an action of ejectment which will decide

if it is ever tried, the precise matter I have now
called to your Honor's attention, and that case

is pending and at issue, and has been at issue

prior to the time when this action was filed and

it has not yet been tried. And we submit that in

order to have full and impartial justice we are

entitled to a jury trial for these reasons.

19. The Court erred in denying the motion of

the defendant, 0. M. Grant, for an order dismissing

the action, for the reason that no decision or opinion

was rendered by the trial Court within the term in

which the case was tried, to-wit: the 1935 term of

said Court; and that the said cause was not con-

tinued over the said term by the judge who tried

the said cause

;

And for the further reason that the Judge who

regularly presided over the said Court had thereto-

fore declared himself disqualified to act as the trial

[140] Judge in said action and was therefore not

qualified to continue or extend the said cause over

the said term.

20. The Court erred in denying the motion of

the defendant, O. M. Grant, for an order striking

from the files the proposed findings of fact and con-
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elusions of law filed herein and served upon him on

March 31, 1936, for the reason that the said find-

ings of fact and conclusions of law w^ere not served

upon this defendant within the time prescribed by

the rules of this Court, to-wit: within five days

from the rendering and filing of the opinion and

decision of the Court.

21. The Court erred in finding as a matter of

fact that portion of Paragraph 3 of the findings of

fact made herein and filed by the Court, conmiencing

on the seventh line thereof, with and including the

following words

:

'^That there is a vein on the said Irishman

No. 1 lode mining claim, running parallel with

the sideline of the said Irishman Xo. 1 lode

mining claim where said Irishman No. 1 lode

mining claim adjoins that certain lode mining

claim known as the Wasp lode mining claim.

That all said mining operations of the said de-

fendants where ore was extracted from the said

Irishman No. 1 lode mining claim were and are

in and from the said vein;"

for the reason that said finding of fact is confusing

and uncertain and is not supported or warranted by

the evidence.

22. The Court erred in finding as a fact that

portion of said Paragraph 3 of said findings of

fact, contained in the last two lines thereof and in-

cluding the words

:

"And the said vein has its apex on said ad-

joining claim known as the Wasp lode mining

claim ; '

'
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for the reason that the said finding of fact is not

supported or warranted by the evidence, but is con-

trary thereto.

23. The C'ourt erred in finding as a fact that

portion of Paragraph 4 of such findings, contained

in the first six lines thereof and including the words:

''That after the 1st day of October, 1932, and

before the 6th day of June, 1933, and as a re-

sult of the mining operations of said defendants

on said Irishman No. 1 lode mining claim, de-

fendants discovered that the said vein on which

they [141] were working on the said Irishman

No. 1 lode mining claim had its apex on the ad-

joining claim known as the Wasp lode mining

claim ; '

'

for the reason that the said finding of fact is not

sustained by the evidence, and is contrary thereto.

24. The Court erred in finding as a fact that

portion of said Paragraph 4, contained in the last

five lines thereof and including the words:

''That the title in and to the said Wasp lode

mining claim in the said H. N. Macomb then

and there constituted an outstanding and ad-

verse title as against the right, title, and interest

of plaintiff and defendants in and to the said

Irishman No. 1 lode mining claim;"

for the reasons: a) That the said finding is not sus-

tained or warranted by the evidence, but is contrary

thereto.

b) That the said statement is a conclusion of law.
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25. The Court erred in finding- as a fact that

portion of Paragraph 5 of said findings, commencing

on line three of said Paragraph and inchiding the

following words:

''That thereafter and on or about the 6th day

of July, 1933, said defendants secretly and with-

out the knowledge of plaintiff purchased from

the said H. N. Macomb the said outstanding ad-

verse title in and to the said Wasp lode mining

claim;"

for the reason that such finding of fact is not borne

out or sustained by the evidence, but is contrary

thereto.

26. The Court erred in finding as a fact that por-

tion of said Paragraph 5 of said findings, com-

mencing on the thirteenth line of said paragraph

with and including the words:

"That the defendants purchased the said

Wasp lode mining claim for the purpose of

protecting their interest in and to the ?aid

Irishman No. 1 lode mining claim and for the

further purpose of attempting to defraud plain-

tiff of her interest in said vein on the said

Irishman No. 1 lode mining claim;"

for the reason that the said finding of fact is not sus-

tained or wararnted by the evidence, but is con-

trary thereto.

27. The Court erred in finding as a fact all of

the matters and things contained in Paragraph 6 of

j^aid findings, and the whole of such paragraph, for

the reasons:
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a) That the same is not sustained or warranted

by the evidence.

b) That as to the last three lines of said para-

giai)h, to-wit:

"And defendants are accountable as such and

not as owners of a one-tenth interest, which did

not arise until the agreement with Farrell,

Plaintiff's Exhibit No. 9, was entered into;"

for the reason that such statement is merely a con-

clusion of law.

28. The Court erred in finding as a fact that por-

tion of Paragraph 8 of said findings, commencing on

the fourth line of said paragraph with and includ-

ing the following

:

''And the defendants, by reason of the min-

ing operations carried on on said Irishman No.

1 lode mining claim, obtained knowledge that

the apex of the vein they were working on was

on the said Wasp lode mining claim;"

for the reason that the same is not sustained by the

evidence, but is contrary thereto.

29. The Court erred in finding as a fact that por-

tion of said Paragraph 8, commencing on the seventh

line thereof with and including the words:

''And that the defendants, on account of the

said knowledge so obtained and to protect their

right and title to the lode on the Irishman No. 1

lode mining claim;"

for the reason that the same is not sustained by the

evidence and is contrarv thereto.
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30. The Court erred in finding as a fact that por-

tion of said Paragra]3h 8 of said findings, contained

in the last three lines of said paragraph and includ-

ing the words:

''The defendants hold a one-half interest in

and to the Wasp lode mining claim in trust for

the plaintiff, and should account to the plaintiff

for the ore taken therefrom;"

for the reasons:

a) That such a finding is not sustained by the

evidence, but is contrary thereto.

b) That such statement is merely a conclusion

of law. [142]

31. The Court erred in finding as a fact all of

the allegations contained in Paragraph 9 of such

findings for the following reasons:

a) That the same is not borne out or warranted

l)y the evidence.

b) That the said matters are not raised by the

pleadings in this action and are outside of the issues

thereof and are not necessary for the determination

of this action.

c) That the said matters and issues are now
]:)ending in cause No. 3758 of the District Court of

the Territory of Alaska, Fourth Division, whicli is

an action in ejectment between the same parties, and

this defendant is entitled to have the said issues tried

by a jury.

32. The Court erred in finding as a fact that

portion of Paragraph 10 of said findings of fact.
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commencing on the sixth line of said paragraph with

and iiichiding the words:

"That the total receipts for ore mined by the

defendants from the 31st of August, 1932, to

and including the 24th of August, 1935, are

$58,262.31, leaving a net profit of the operations

carried on by the defendants on the said Irish-

man No. 1 and Wasp lode mining claims in the

sum of $24,843.90;"

for the reason that such finding attempts to create

a joint transaction of separate operations on two

mining claims, whereas such transactions should be

treated separately.

33. The Court erred in finding as a fact that por-

tion of said Paragraph 10 of said findings, con-

tained in the last two lines thereof and consisting

of the words;

"And plaintiff is entitled to recover one-half

of said profits from the defendants;"

for the reasons:

a) That the same is not sustained nor borne out

by the evidence but is contrary thereto.

b) That such statement is merely a conclusion

of law.

34. The Court erred in finding as facts each and

all of the matters and things contained in Para-

graph 11 and the whole thereof of such findings,

for [143] the reasons: a) That such allegations are

not sustained or warranted by the evidence.

b) That the said paragraph does not state facts

but negative statements and conclusions of law.
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35. The Court erred in finding as facts the mat-

ters and things contained in Paragraph 12 and the

whole thereof of such findings, for the reasons:

a) That the same is not borne out or sustained

by the evidence.

b) That the said statements in said paragraph

are merely conclusions of law.

c) That the said findings attempt to decide is-

sues which are not before the Court and not raised

by the pleadings in this action and ai^e outside the

issues thereof.

36. The Court erred in concluding as matters of

law that portion of such conclusion found in Para-

graph 2 thereof and the whole of such paragraph,

for the reason that the same is not warranted by

the evidence given at the trial.

37. The Court erred in concluding as matters

of law the matters and things contained in Para-

graph 3 of the conclusions of law and the whole of

such paragraph on Page 6, for the reason that the

same is not warranted by the evidence adduced at

the trial.

38. The Court erred in concluding as matters of

law the matters and things contained in Paragraph

4 and the whole of such paragraph on Page 7, for

the reason that the same is not borne out or war-

ranted by the evidence.

39. The Court erred in concluding as matters of

law the matters and things contained in Paragraph

5 of such conclusions of law and the whole of such

paragraph on Page 7, for the reason that the same

is not sustained or warranted by the evidence.
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40. The Court erred in overruling the defend-

ants' exceptions to the aforesaid findings of fact

and conchisions of law and each of them, for the

[144] following reasons:

a) That the said findings and conclusions are

not supported or warranted by the evidence and are

contrary thereto.

b) For the several reasons set forth in said ex-

ceptions as to each of such findings of fact and con-

clusions of law.

41. The (^urt erred in overruling the findings

of fact and conclusions of law proposed by the de-

fendant, O. M. Grant, and the other defendants

herein, for the reason that the said proposed find-

ings of fact and conclusions properly and correctly

stated the facts proved at the trial and the law

properly applicable thereto and to be concluded

therefrom.

42. The Court erred in giving and entering

judgment in said cause before hearing and con-

sidering the motion of this defendant for a new
trial, which said motion was filed in said cause

within the time prescribed by the rules of the Court.

43. The Court erred in giving and entering judg-

ment in favor of the plaintiff and against this de-

fendant, O. M. Grant, for the following reasons:

a) That an accounting had already been given

by this defendant, Grant, to the plaintiff in con-

nection with all of his operations on the Irishman

Ko. 1 lode mining claim before the commencement

of this action.
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b) That the vein on the Wasp lode mining chxim

was not discovered through or by any operations of

the defendants or either of them herein on the

Irishman No. 1 lode mining claim, but was dis-

covered through the individual efforts of the de-

fendant, O. M. Grant, after the abandonment of

operations on the said Irishman No. 1 lode mining

claim and by prospecting on said Wasp claim with

the consent of the owner thereof.

c) That there is no conflicting or outstanding

title existing in the vein on the Irishman No. 1 lode

claim; that the said vein is a distinct and separate

vein from that situated on the Wasp lode mining

claim; that no connection or continuity whatsoever

exists between the two veins.

d) That the purchase of the said Wasp lode

mining claim by the def- [145] endants, O. M. Grant

and George Mutchler, was made in good faith and

without any consideration of or any connection with

their operations on the Irishman No. 1 lode claim,

and was made without any secrecy, collusion, or

fraud against the plaintiff. That the plaintiff is not

entitled to any right, title, or interest, in or to the

said Wasp lode mining claim or any portion thereof.

e) That the judgment given and entered by the

Court is not warranted or sustained by the evidence

adduced at the trial.

f ) That the said judgment attempts to decide a

certain law action, to wit: Cause No. 3758 of the

District Court for the Territory of Alaska, Fourth

Division; which said action is an action in eject-

ment between the same parties and now pending ha-
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fore the said Court, and the issues of which said

action this defendant is entitled to have tried by a

CHAS. E. TAYLOR
Attorney for Defendant,

O. M. Grant

CECIL H. CLEGG
Attorneys for Defendants,

David Mutchler and

John Mutchler.

Due service hereof admitted this Aug 8 1936.

JULIEN A. HURLEY
Attorney for Plaintiff

[Endorsed]: Filed in the District Court Terri-

tory of Alaska, 4th Div. Aug 8 1936 John B. Hall
Clerk By K. D. Nordale, Deputy. [146]

[Title of Clause.]

ORDER FIXING AMOUNT OF
SUPERSEDEAS BOND.

On motion of Chas. E. Taylor, Esq., attorney for

O. M. Grant, Julien A. Hurley, Esq., of counsel for

plaintiff* heing present and consenting thereto.

It was ORDERED that a supersedeas bond as to

the defendant Grant be fixed at the sum of four

thousand dollars ($4,000.00), said bond to be ap-

proved by the Clerk of this Court.

Entered in Court Journal No. 20, Page 302 Jul 6

1936. [147]
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1

[Title of Court and Cause.]

SUPERSEDEAS BOND ON APPEAL
KNOW ALL MEN BY THESE PRESENTS:
That we, O. M. GRANT, as principal, and

JAMES E. barracks: and J. H. GROVES, of

Fairbanks, Alaska, as sureties, are held and tirmly

bound unto Edna G. Pilgrim, the above named
plaintiff, in the full and just sum of Four Thousand

Dollars ($4,000.00), lawful money of the United

States of America, to be paid to the said Edna G.

Pilgrim, her heirs, e:5^ecutors, administrators, and

assigns, for which payment, well and truly to be

made, we bind ourselves, our heirs, executors, and

administrators, jointly and severally, firmly by

these presents.

Sealed with our seals and dated this 6th day of

August, 1936.

WHEREAS, lately, at the general 1935 term of

the District Court for the Territory of Alaska,

Fourth Judicial Division, in a suit then pending in

said Court between the above-named Edna G.

Pilgrim, who was plaintiff in said suit, and the

above-named O. M. Grant together with George

Mutchler, David Mutchler and John Mutchler,

Avho were the defendants therein, and in which said

suit the said O. M. Grant appeared separately and

the defendants, David Mutchler and John Mutchler,

also appeared separately, the said George Mutchler

not being served; that in said action a separate

judgment was rendered against the said O. M. Grant

for the sum of Three Thousand Sixty-seven and

99/100 Dollars ($3,067.99) and interest thereon

from the 29th dav of October, 1934, to the 9th day
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of June, 1935, at the rate of Eight per cent. (890
j)Qv annum, and from the 9th clay of Jime, 1935,

thereafter, at the rate of Six per cent. {&%.) per

anmuu, together witli costs and disbursements of

said action and reasonable attorney's [148] fees,

and the said O. M. Grant was further ordered to

execute and deliver to the said plaintiff a good and

sufficient deed, transferring to her an undivided

One-eighth (1/8) interest in and to the Wasp Lode

Mining Claim, situated in the Fairbanks Mining

and Recording Precinct, Fourth Judicial Division

of the Territory of Alaska.

AND WHEREAS, the above-named, O. M.

Grant, has given notice of an appeal and is about

to take an appeal from the said judgment to the

United States Circuit Court of Appeals for the

Ninth Circuit to reverse the said judgment rendered

in said action by the said District (^ourt, and the

said Court having duly fixed the amount of super-

sedeas and cost bond at the sum of Four Thousand

Dollars ($4,000.00) to be approved by the Clerk

of tlie said District Court.

NOW THEREFORE, the condition of the above

obligation is such that if the said defendant, O. M.

Grant, shall prosecute said appeal to effect and

answer all damages and costs that may be adjudged

against him if he should fail to make good his plea,

then this obligation shall be void, otherwise to re-

main in full force, effect, and virtue.

[Seal] O. M. GRANT
As Principal

[Seal] J. E. BARRACK
[Seal] J. H. GROVES

As Sureties
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United States of America

Territory of Alaska

Fourth Division—ss:

JAMES E. BARRACK and J. H. GROVES,
being first duly sworn according to law, each for

himself and not one for the other, on his oath de-

poses and says : I am a resident of Fairbanks, in the

Fourth Judicial Division of the Territory of

Alaska; that I am not an attorney, or counselor at

law. Judge, Marshal, Clerk, Commissioner, or other

officer of any Court; that I am worth the sum of

Four Thousand Dollars, over and above all my just

debts and obligations, in property not exempt from

execution, situate within the Territory of Alaska.

(Signed) J. E. BARRACK
(Signed) J. H. GROVES

SUBSCRIBED AND SWORN to before me this

6th day of August, 1936.

[Notary Seal] (Signed) (^HAS E. TAYLOR
Notary Public in and for Alaska. My Com-

mission expires June 29, 1938. [149]

The foregoing bond and the sufficiency of the

sureties thereon are hereby approved on this 7th

day of August, 1936.

[Court Seal] JOHN B. HALL
Clerk of the District Court, Fourth Di-

vision, Territory of Alaska.

Due service hereof admitted this Aug 8 1936.

JULIEN A. HURLEY
Attorney for Plaintiff

[Endorsed]: Filed in the District Court Terri-

tory of Alaska, 4th Div. Aug 8 1936 John B. Hall,

Clerk By K. D. Nordale, Deputy. [150]
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[Title of Court and Cause.]

COST BOND ON APPEAL
KNOW ALL MEN BY THESE PRESENTS:

That we, JOHN MUTCHLER, as principal, and

James Mulrooney, as surety, both of Fairbanks,

Alaska, are held and firmly bound unto EDNA G.

PILGRIM, in the sum of TWO HUNDRED
FIFTY DOLLARS ($250.00), lawful money of the

United States of America, to be paid to the said

Edna G. Pilgrim, for the pa\Tnent of which well

and truly to be made, we bind ourselves, our heirs,

executors and administrators, jointly and severally,

firmly by these presents.

Sealed with our seals and dated this 26th day of

October, 1936.

The condition of the above obligation is such that

:

WHEREAS, the above bounden John Mutchler

has filed his petition for appeal, and is about to ap-

peal to the United States Circuit Court of Appeals

for the Ninth Circuit, from that certain judgment

in favor of the above named plaintiff and against

the above named defendants, O. M. Grant, David

Mutchler and John Mutchler, made by the above

entitled C^ourt in the above entitled action on the

11th day of May, 1936, at Valdez, Alaska, and filed

and entered herein on said 11th day of May, 1936.

NOW, THEREFORE, if the aliove named de-

fendant, John Mutchler, shall prosecute said appeal

to effect and answer all costs that may be adjudged

against him if he should fail to make good his [151]
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plea, then this obligation shall l)e void, otherwise to

remain in full force and effect.

[Seal] JOHN MUTCHLER
Principal

[Seal] JAMES MULROONEY
Surety

United States of America

Territory of Alaska

Fourth Judicial Division—ss.

James Mulrooney, being first duly sworn, accord-

ing to law on his oath deposes and says : I am a resi-

dent of Fairbanks, Fourth Judicial Division, Terri-

tory of Alaska ; that I am not an attorney, counselor

at law, judge, marshal, clerk, commissioner, or other

officer of any Court ; that I am worth the sum of

Five Hundred Dollars, over and above all my just

debts and obligations, in property not exempt from

execution, situate within the Territory of Alaska.

JAMES MULROONEY
Subscribed and sworn to before me this 26th day

of October, 1936.

[Seal] CECIL H. CLEGG
Notary Public in and for the Territory of

Alaska, residing at Fairbanks, Alaska.

My commission expires April 30th, 1938.

ORDER APPROVING BOND

IT IS HEREBY ORDERED That the foregoing

Cost Bond on Appeal is this day approved.
,

Dated this 30th day of October, 1936.

SIMON HELLENTHAL
District Judge
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SERVICE of the foregoing Bond and Order ap-

proving same, by receipt of a copy thereof, acknowl-

edged October , 1936, and sufficiency of surety is

approved.

JULIEN A. HURLEY
Attorney for Plaintiff

[Endorsed]: Lodged Oct 26 1936. John B. Hall,

Clerk. By Deputy. Filed in the District

Court Territory of Alaska, 1th Div. Jan 8 1937.

John B. Hall, Clerk. By Deputy. [152]

[Title of Court and Cause.]

COST BOND ON APPEAL
KNOW ALL MEN BY THESE PRESENTS:

That We, DAVID MUTCHLER, as principal, and

R. W. Ferguson, as surety, hoth of Fairbanks,

Alaska, are held and firmly bound unto EDNA G.

PILGRIM, in the sum of TWO HUNDRED
FIFTY DOLLARS ($250.00), lawful money of the

United States of America, to be paid to the said

Edna G. Pilgrim, for the payment of which well

and truly to be made we bind ourselves, our heirs,

executors and administrators, jointly and severally,

tirmly by these presents.

Sealed with our seals and dated this 26th day of

October, 1936.

The condition of the above obligation is such

that

:

WHEREAS, the above bounden David Mutchler

has filed his petition for appeal, and is about to ap-
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peal to the United States Circuit Court of Appeals

for the Ninth (Hrcuit, from that certain judgment

in favor of the above named plaintiff and against

the above named defendants, O. M. Grant, David

Mutchler and John Mutchler, and made by the

above entitled Court in the above entitled action on

the 11th day of May, 1936, at Valdez, Alaska, and

filed and entered herein on said 11th day of May,

1936.

NOW, THEREFORE, if the above named David

Mutchler, defendant, shall prosecute said appeal to

effect and answer all costs [153] that may be ad-

judged against him if he should fail to make good

his plea, then this obligation shall be void, other-

wise to remain in full force and effect.

[Seal] DAVID MUTCHLER
Principal

[Seal] R. W. FERGUSON
Surety

United States of America

Territory of Alaska

Fourth Judicial Division—ss.

R. W. Ferguson, being first duly sworn, accord-

ing to law on his oath deposes and says: I am a

resident of Fairbanks, Fourth Judicial Division,

Territory of Alaska; that I am not an attorney,

counselor at law, judge, marshal, clerk, commis-

sioner, or other officer of any Court; that I am

worth the sum of Five Hundred Dollars, over and

above all my just debts and obligations, in property
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not exempt from execution, situate within the Terri-

tory of Alaska.

R. W. FERGUSON
Subscribed and sworn to before me this 26th day

of October, 1936.

[Seal] CECIL H. (^LEGG
Notary Public in and for the Territory of

Alaska, residing at Fairbanks, Alaska.

M}^ commission expires April 30th, 1938.

ORDER APPROVING BOND
IT IS HEREBY ORDERED That the foregoing

Cost Bond on Appeal is this day approved.

Dated this 30th day of October, 1936.

SIMON HELLENTHAL
District Judge

SERVICE of the foregoing Bond and Order ap-

proving same, by receipt of a copy thereof, acknowl-

edged October 26, 1936, and sufficiency of surety is

approved.

JULIEN A. HURLEY
Attorney for Plaintiff

[Endorsed]: Lodged Oct 26 1936. John B. Hall,

Clerk. By Deputy. Filed in the District

Court Territory of Alaska, 4th Div. Jan 8 1937.

John B. Hall, Clerk. By Deputy. [154]
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[Title of Court and Cause.]

ORDER ALLOWING APPEAL
NOW on this 24th day of August, 1936, this cause

came on regularly to be heard before the above

Court upon the petition of the above-named defend-

ants, O. M. Grant, John Mntchler, and David
Mutchler, for an appeal to the United States Cir-

cuit Court of Appeals for the Ninth Circuit from
the judgment of this Court made and entered in

this action on the 11th day of May, 1936, and the

Court being fully advised in the premises,

IT IS ORDERED that the said defendants' ap-

peal to the United States Circuit Court of Appeals

for the Ninth Circuit, at San Francisco, California,

be and the same is hereby allowed.

IT IS FURTHER ORDERED that the amount

of the supersedeas bond herein be and the same is

hereb}^ fixed in the sum of Four Thousand Dollars

($4,000.00) for each of the said defendants, or, if

no supersedeas bond is given, then that the amount

of cost bond herein be and the same is hereby fixed

in the sum of Two Hundred Fifty Dollars ($250.00)

for each of the said defendants.

Dated: Fairbanks, Alaska, August 24, 1936.

SIMON HELLENTHAL
District Judge.

[Endorsed]: Filed in the District Court Terri-

tory of Alaska, 4th Div. Aug 24 1936. John B. Hall,

Clerk. By Deputy.

Entered in Court Journal No. 20, Page 349. [155]
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[Title of Court and Cause.]

ORDER EXTENDING TIME TO FILE PRO-
POSED BILL OF EXCEPTIONS AND
FIXING TIME OF FILING OBJECTIONS
THERETO.

This matter coming on for hearing upon the mo-

tion of the defendants, O. M. Grant, David

Mutchler and John Mutchler, asking that the time

for said defendants to prepare, serve and tile Bill

of Exceptions in the above entitled cause be ex-

tended to and including October 15th, 1936, and the

Court being fully advised;

IT IS HEREBY ORDERED That the time for

said defendants to prepare, serve and file proposed

Bill of Exceptions in the above entitled cause be,

and the same is hereby, extended to and including

the 15th day of October, 1936; and

IT IS FURTHER ORDERED That the above

named plaintiff have fifteen (15) days from the

date of filing said proposed Bill of Exceptions to

serve and file objections thereto.

Dated at Fairbanks, Alaska, this 24th day of Au-

gust, 1936.

SIMON HELLENTHAL
District Judge

[Endorsed] : Filed in the District Court Terri-

tory of Alaska, 4th Div. Aug 24 1936. John B. Hall

Clerk. By K. D. Nordale, Deputy.

Entered in Court Journal No. 20, Page 349. [156]
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[Title of Court and Cause.]

ORDER EXTENDING TIME OF FILING BILL
OF EXCEPTIONS AND MAKING OBJEC-
TIONS THERETO.

This matter coming on for hearing upon motion

of the defendants, O. M. Grant, David Mutchler

and John Mutchler, and upon the stipulation filed

by the plaintiff, and said defendants, and the Court

being fully advised,

IT IS ORDERED THAT the time for prepar-

ing, serving and filing the proposed Bill of Excep-

tions of the said defendants be extended from Oc-

tober 15th to November 1st, 1936 ; and the time for

the plaintiff to file objections thereto is extended to

November 15th, 1936.

ORDERED this 6th day of October, 1936.

SIMON HELLENTHAL
District Judge

[Endorsed] : Filed in the District Court Territory

of Alaska, 4th Div. Oct 19 1936. John B. Hall Clerk.

By Deputy.

Entered in Court Journal No. 20, Page 409. [157]

[Title of Court and Cause.]

ORDER AS TO ORIGINAL EXHIBITS.

This matter coming on to be heard before the

Court upon the motion of the defendants O. M.

Grant, David Mutchler and John Mutchler, to have
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certain original exhibits hereinafter mentioned

placed before the United States Circuit Court of

Appeals for the Ninth Circuit for its inspection, and

the Court being of the opinion that said motion

should be granted and being fully advised in the

premises,

IT IS HEREBY ORDERED That original ex-

hibits marked and numbered in the above entitled

cause as follows:

Plaintiff's Exhibit No. 1

Plaintiff's Exhibit No. 2

Plaintiff's Exhibit No. 3

Plaintiff's Exhibit No. 22

Defendants' Exhibit C
Defendants' Exhibit D

be sent by the (^lerk of the above entitled Court to

the Clerk of the United States Circuit Court of

Appeals for the Ninth Circuit as part of the Bill of

Exceptions upon the appeal herein, for the examina-

tion and inspection of said appellate Court in the

event that said Court may wish to examine or in-

spect them in considering the appeal herein ; and

IT IS FURTHER ORDERED That the original

documents so transmitted to said United States Cir-

cuit Court of Appeals for the Ninth [158] Circuit

are hereby made a part of the Bill of Exceptions

herein; and

IT IS FURTHER ORDERED That the (^erk of

this Court may withdraw from the proposed bill

of exceptions tendered by said defendants herein the

photostatic copies of said exhibits above mentioned.
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DONE IN OPEN COURT at Valdez, Alaska,

this 6th day of Jan. 1937.

SIMON HELLENTHAL,
District Judge.

Service of the foregoing Order, by receipt of a

copy thereof, is acknowledged October 15, 1936.

JULIEN A. HURLEY,
Attorney for Plaintiff.

[Endorsed] : Lodged Oct. 15, 1936. John B. Hall,

Clerk. By , Deputy. Filed in the

District Court Territory of Alaska, 4th Div. Jan.

8, 1937. John B. Hall, Clerk. By
,

Deputy. Entered in Court elournal No. 21, Page 23.

[Title of Court and Cause.]

DESIGNATION OF PLACE FOR HEARING-
APPEAL.

TO THE HONORABLE SIMON HELLENTHAL,
Judge of the above-entitled Court, and to Edna

G. Pilgrim, the above-named Plaintiff, and

Julien A. Hurley, Esq., her Attorney:

Come now the above-named defendants and appel-

lants, O. M. Grant by his attorney Charles E. Tay-

lor, and David Mutchler and John Mutchler by their

attorney (^ecil H. Clegg, in the above-entitled cause,

and pursuant to the act of Congress, giving the

designation of the place of hearing on appeals to

the appellant, do hereby designate the City and
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County of San Francisco, State of California, as the

place for the hearing of the said appeal in the above-

entitled action.

Dated: Fairbanks, Alaska, October 26, 1936.

CHAS. E. TAYLOR,
Attorney for Defendant, O. M. Grant.

CECIL H. CLEGG,
Attorney for Defendants, David

Mutchler and John Mutehler.

Due service of the foregoing notice is hereby ad-

mitted by receipt of a copy thereof, this 26 day of

October, A. D., 1936.

JULIEN A. HURLEY,
Attorney for Plaintiif, Edna G. Pilgrim.

[Endorsed]: Lodged Oct. 26, 1936. John B. Hall,

Clerk. By , Deputy. Filed in the

District Court, Territory of Alaska, 4th Div. Jan.

8, 1937. John B. Hall, (Uerk. By ,

Deputy. [159]

[Title of Court and Cause.]

CITATION ON APPEAL.

The PRESIDENT OF THE UNITED STATES
OF AMERICA, to the above-named EDNA G.

PILGRIM, Appellee, and to JULIEN A.

HURLEY, Esq., her Attorney, GREETING:

You are hereby cited to be and appear in the

United States Circuit Court of Appeals for the

Ninth Circuit, to be holden in the city of San Fran-
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Cisco, State of California, within thirty (30) days

from the date of this citation, pursuant to an order

allowing an appeal, made and entered in the a])ove

entitled cause, in which O. M. Grant, David Mutch-

ler, and John Mutchler are defendants and appel-

lants, and Edna G. Pilgrim is plaintiff and appellee,

to show cause, if any there be, why the judgment

made and entered in said action on the 11th day of

May, 1936, as mentioned in said order allowing ap-

peal, should not be set aside and reversed, and why
speedy justice should not be done to said appellants

above named in that behalf.

WITNESS the Honorable CHARLES EVANS
HUGHES, Chief Justice of the Supreme Court of

the United States of America on this 30th day of

Oct., A. D., one thousand nine hundred and thirty-

six.

SIMON HELLENTHAL,
District Judge.

Due service of the foregoing Citation admitted

this 26 day of October, 1936.

JULIEN A. HURLEY,
Attorney for Plaintiff, Edna G. Pilgrim.

[Endorsed] : Lodged Oct. 26, 1936. John B. Hall,

Clerk. By , Deputy. Filed in the

District Court, Territory of Alaska, 4th Div. Jan.

8, 1937. John B. Hall, Clerk. By ,

Deputy.

Entered in Court Journal No. 21, page 22. [160]
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[Title of Court and Cause.]

STIPULATION RE PRINTING OF REC^ORD.

It is liereby stipulated by and between the above-

named parties plaintiff and defendants, through

their respective attorneys, that in printing the

papers and records to be used on the hearing on ap-

peal in the above-entitled cause, for the considera-

tion of the United States Circuit Court of Ap-

peals for the Ninth Circuit, the title of the Court

and cause in full on all papers shall be omitted, ex-

cept on the first page of said record, and that there

shall be inserted in place of said title in all papers

used as a part of said record, the words, "Title of

Court and Cause"; also that all indorsements on all

papers used as a part of said record shall be omitted,

except the (^lerk's filing marks and the admission

of service.

Dated: Fairbanks, Alaska, October 26, 1936.

JULIEN A. HURLEY,
Attorney for Plaintiff, Edna G. Pilgrim.

CHAS. E. TAYLOR,
Attorney for Defendant, O. M. Grant.

CECIL H. CLEGG,
Attorney for Defendants, David

Mutchler and John Mutchler.

[Endorsed] Lodged Oct. 26, 1936. John B. Hall,

Clerk. By , Deputy. Filed in the

District Court, Territory of Alaska, 4th Div. Jan.

8, 1937. John B. Hall, Clerk. By ,

Deputy. [161]
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[Title of Court and Cause.]

ORDER EXTENDING TIME TO AND INCLUD-
ING WITHIN WHICH TO FILE AND
DOCKET CAUSE ON APPEAL.

This matter coming on for hearing upon the mo-

tion of the above-named defendants, O. M. Grant,

David Mutchler, and John Mutchler, the appellants,

for an order extending the time within which to

file and docket the record herein on appeal with the

Clerk of the United States Circuit Court of Appeals

for the Ninth (^ircuit, at San Francisco, California,

and it appearing to the satisfaction of the Court,

that the time allowed by law and the order of this

Court allowing said appeal is insufficient for the

purpose, and that the defendants appellant desire

an extension of time imtil and including the 15th day

of January, 1937 within which to file and docket

said cause as aforesaid, and all and singular the mat-

ters being fully understood and considered by this

Court,

IT IS ORDERED that the defendants appellant

be and they are hereby given and granted until and

including the 15th day of January, 1937, within

which to file and docket the record on appeal with

the Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit at San Francisco, State

of (California.

Dated: Oct. 30, 1936.

SIMON HELLENTHAL,
District Judsre.
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Due service hereof admitted this 26th day of

October, 1936.

JULIEN A. HURLEY,
Attorney for Plaintiff.

[Endorsed] Lodged Oct. 26, 1936. John B. Hall,

Clerk. By , Deputy. Filed in the

District Court, Territory of Alaska, 4th Div. Jan.

8, 1937. John B. Hall, Clerk. By
,

Deputy.

Entered in Court Journal No. 21, Page 22. [162]

[Title of Court and Cause.]

ORDER EXTENDING TIME.

Upon Motion of the above named defendants,

and it appearing to the Court that there is good and

sufficient reason therefor,

IT IS HEREBY ORDERED that the said De-

fendants be and are hereby allowed until the 1st

day of March, 1937, within which to file and docket

the record on appeal of the above entitled cause

with the Clerk of the United States Circuit Court

of Appeals for the Ninth Circuit at San Francisco,

State of California.

Dated: January 6, 1937.

SIMON HELLENTHAL,
District Judge.



Edna G. Pilgrim 209

Due service hereof admitted this Jan. 5, 1937.

JULIEN A. HURLEY,
Attorney for Plaintiff.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div., Jan. 8, 1937. John B. Hall,

Clerk. By , Deputy.

Entered in Court Journal No. 21, Page 23. [163]

[Title of Court and Cause.]

AMENDED BILL OF EXCEPTIONS.

BE IT REMEMBERED That on the 30th day

of September, 1935, and on the 1st, 2nd, 3rd, 4th,

5th, 7th, 8th, and 9th days of October, 1935, the

above-entitled action was regularly tried before the

Honorable Simon Hellenthal, presiding over the

above-entitled Court without a jury, the regular pre-

siding Judge of said Court having theretofore de-

clared himself disqualified to try the said cause ; the

plaintiff appearing by her attorney, Julien A. Hur-

ley, Esq., and the defendant O. M. Grant, appear-

ing by his attorney Charles E. Taylor, Esq., and

the defendants, David Mutchler and John Mutchler,

appearing by their attorney Cecil H. Clegg, the said

defendant, George Mutchler, not having been served

with process; the following proceedings, among

others, were had and done, to wit

:

At the opening of the case, Mr. Cecil H. Clegg

made the following motion, to wit

:
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MOTION.

''If Your Honor please, I have another matter

to call to Your Honor's attention before the trial

proceeds. That is with reference to Rule 30 of our

Rules of Court which provides as follows: (Read-

ing) 'Whenever a plaintiff shall fail to have process

issue upon any complaint hereafter filed in this

Court, within ninety days after the filing thereof

against any defendant named therein, who has not

vohmtarily made a general appearance in the ac-

tion; or who shall fail to make a bona fide effort to

procure service of summons upon such defendant

within [164] sixty days after the issue thereof, such

defendant may, upon due notice to the plaintiff, have

said complaint dismissed as to him and as to all

other defendants in the same situation, for want

of prosecution.' Accordingly, and in pursuance of

the provision of this rule, Your Honor, I at this

time, in behalf of George Mutchler, make a special

appearance for him for this purpose only, and for

no other purpose, and wish to request the Court

to dismiss this action as to the defendant, George

Mutchler, pursuant to the provisions of Rule 30

for th(^ reason that said defendant has not volun-

tarily made a general appearance in tliis action, and

that the plaintiff herein has made no ])ona fide ef-

fort to procure within sixty days after the issuance

of a summons, or at all, service of process on this

defendant; I wish to file a written motion. Your

Honor. It has been served on plaintiff.
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Mr. HURLEY: I would like to have some time

within which to investigate this matter before tak-

mg up the motion. It has just been served upon

me just now, and I would like to have permission

to look into it.

The COURT: All right, I will set the hearing

of that motion for some later time and give you

time to investigate that.

Mr. TAYLOR : Until that motion is decided the

case is not at issue.

The COURT : He is just an extra party.

Mr. TAYLOR: He isn't an extra party. He is a

very necessary party and until the person is before

the Court, the case cannot be properly decided; a

glance at the pleadings will show that.

The COURT : The plaintiff does that at his own

peril. You may go on with the case.

Mr. CLECG: To what time will Your Honor

postpone the hearing?

The COURT : The first thing tomorrow^ morning.

Go on with vour case, Mr. Hurlev."

EARL R. PILGRIM,

a witness for the plaintiff, was called and testified in

substance as follows:

That he resides about 22 miles in a northeasterly

direction from Fairbanks and that he has ])een liv-

ing there for about five years and engaged in quartz

[165] mining; that prior to that time, his profes-
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(Testimony of Eaii R. Pilgrim.)

sion was a mining engineer, holding a degree from

the University of Washington, which he received in

1916. That he has lived the largest part of his life

in mining camps ; that he has been engaged in min-

ing constantly since he graduated from the Uni-

versity of Washington, except for a short time dnr-

ing the War and while at the Alaska School of

Miiies for four years ; that he was Professor of min-

ing engineering and metallurgy at the Alaska School

of Mines aforesaid. That in the summer of 1928,

he was engaged in mining, beginning in charge of

the operations of a five-stamp mill and while there

had occasion to stake certain quartz claims. That

one Jack Donnelley had sunk a hole 100 feet to

bedrock on Happy Creek and, not finding any pay

down there, abandoned the shaft. He took some

quartz out which he found at the bottom of the shaft

and piled it at the top on the surface. That witness

recognized the same as vein quartz off the vein and

thereupon, with the consent of the said Donnelley,

cleared the lines and put up the stakes for two

claims. That the names of those claims were Irish-

man No. 1 and Irishman No. 2 lode claims; that at

said time he put the stakes at all four corners of

these two claims; that he does not remember the

exact date, but he cleared it and put up the stakes

about June, 1928; that he did not put up location

notices at that time but that he did put up the

stakes.
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(Testimony of Earl R. Pilgrim.)

After testifying to this, tlie following questions

were put and answered:

Q. About when was it, Mr. Pilgrim, that

you first put up the stakes on the Irishman No.

1 and No. 2?

A. The stakes were put up, I don't remem-

ber the exact date, but I planned on starting

work on it right away. I cleared it and put up

the stakes, but I didn't jDut up the location

notices at that time. That must have been in

Jmie.

Q. Did you put up the stakes'?

A. Yes.

Q. In 1928?

A, Yes.

That he did not get around to cleaning out the

shaft until in the fall. That he saw Mr. Grant (the

defendant) in the Kantishna in July and told him

about this float and if said Grant would go in with

him on it, witness would give him a half [166] in-

terest. That Grant came up and they worked on the

proposition in the fall of 1928. That after the

mill shut down, witness went to work with Grant

and cleaned out the placer shaft to bedrock; that

there was considerable float on the top of ])edroek,

])ut that gradually disappeared.

He was asked by his counsel:

Q. At that time had Mr. Grant or you done

anything towards staking either one of these

claims ?

A. Nothing.
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(Testimony of Earl R. Pilgrim.)

Tliat Grant thereafter told liini he had found the

vein and that both of them thereupon signed loca-

tion notices and recorded them in November, 1928.

That after finding the direction or strike of the

vein, they located and sank a new shaft about 60

feet away. That they sunk that shaft to bedrock,

and after cross-cutting the same, found the vein

and worked it and took out about 217 tons of ore

and milled it. That Mr. Grant and witness could

not get along as partners, and witness qiiit about

September, 1929, and never went back there to

operate the same; that witness started to build a

cabin in the southwesterly corner of the Irishman

No. 1, just as close to the line as he could get to

the west and as far away from the road as possible.

That the cabin was just a few feet north and east

of the southwest corner stake of the Irishman No. 1

lode claim.

Counsel for plaintiff asked witness:

Q. When was the last time that you ever

saw that southwest corner stake of the Irish-

man No. 1 lode claim that you remember of?

Mr. CLEGG: We object to any more testi-

mony as to the location of the southwest cor-

ner stake of the Irishman No. 1 claim as not

within the issues of this case and wholly imma-

terial. As we have already called your Honor's

attention, there is another action pending in

this Court, a law action pending between the

same parties on the question of the boundary
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(Testimony of Earl R. Pilgrim.)

line between the Wasp and the Irishman No. 1

involving the location of this southwest corner

stake, and this case has been at issue for several

months, and, as we requested the other day,

this case should be tried before this present

suit.

The COURT: The objection will be over-

ruled.

Mr. CLEGG: We wish an exception.

The COURT: You may have an exception.

[167]

Witness was then asked when was the first time

he noticed that stake wasn't there where he had

placed it at the southwest corner of the Irishman

No. 1, whereupon, the following occurred:

Mr. CLEGG: We would like our objection

to be considered in connection with all this tes-

timony on this subject, Your Honor, on the

same grounds.

The COURT: That may be understood.

Whereupon, witness stated : In October or Novem-

ber of the same year.

That in October or November, 1933, this stake

was gone; that there was a stake down below the

road at approximately a point where O. M. Grant

and the witness had placed a stake on a claim

known as the Gold lode claim, and that stake was

marked Southwest corner of the Irishman No. 2
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(Testimony of Eaii R. Pilgrim.)

claim. That the writing on the stake was not the

handwriting of witness. That the distance between

the place where he first placed the sonthwest cor-

ner of the Irishman No. 1 and the stake below the

road that is marked Southwest corner of Irishman

No. 2 is approximately 155 feet. That at the time he

was out there in October or November of 1933, he

noticed a shaft had been sunk right close to the

road and that some ore had been taken out. That

he doesn't know about the ore, that he didn't see

it, but he thinks it had been milled; that there

wasn't any ore piled up there but the shaft and

building were there and a small dump of waste ; that

the shaft was very close to the west line of the

Irishman No. 1 claim; that he didn't know the

exact location of the line because the trees had been

cleared away and the original line didn't show.

That he was out there some time afterwards and

helped Iver Quenboe, a surveyor, make a survey

of the region adjoining that corner post and that

he run the west line of the Irishman that is be-

tween the southwest corner post and the northwest

corner post and that the shaft just mentioned by

him was a little bit east of the line and on the

Irishman No. 1 claim. That the shaft almost inter-

sects the line, if he remembers right. That he made

a map of the Irishman No. 1 lode claim and the

Irishman No. 2 lode claim and the Gold lode claim,

showing the direction of the vein where he and

Grant made discovery on the Irishman No. 1 lode
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(Testimony of Earl R. Pilgrim.)

claim and where Grant and witness did their work

in the second shaft that witness testified to. [168]

AYhereupon, said map was marked as Plaintiff's

Exhibit No. 1 for identification.

That witness made this map on January 26, 1930.

When asked what this map purports to show^, wit-

ness answered: "It purports to show the general

direction of the Irishman—of the property, the

group of three claims which were owned in that

group, and it is a sketch, not exactly a map. And it

also shows a geologic sketch of the shaft, of the

peculiarities encountered in sinking that shaft. The

shaft was unique in that it was one hundred feet

to bedrock."

Q. Does it show the direction of the vein?

Mr. TAYLOR: Just a moment, I object to

the question and object to the witness testifying

to that.

The COURT: This is just to identify the

map. You may ask the question.

Mr. TAYLOR: He is putting testimony in

as to what it shows.*******
Mr. HURLEY: We offer this map in evi-

dence and ask that it be marked as Plaintiff's

Exhibit 1.

The COURT: Any objections to the offer?

Mr. TAYLOR : Just a moment, if the Court

please, while we examine the map. May we ask

a question?
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(Testimony of Earl R. Pilgrim.)

The COURT : You are permitted to do that.

Mr. TAYLOR : Mr. Pilgrim, when was this

map made?

A. On the day that it shows.

Q. What date was thaf?

A. January 26, 1930.

Q. Was it made from scale?

A. Not exactly to scale.

Q. Was it made from survey?

A. Not a transit survey.

Q. It was just simply an impression of yours

as to what it was?

A. It was part of a report which is on file

in Juneau in the Territorial Mining Depart-

ment's office. The original is in Juneau, or the

tracing is, from which that was made.

Mr. TAYLOR : We object to the offer of this

map in evidence for the reason that it is incom-

petent, irrelevant and immaterial. No proper

foundation has been laid for its introduction.

[169]

The COURT : What was the purpose of your

offer?

Mr. HURLEY: The purpose of this offer is

to show^ the direction of the vein which was

discovered by Grant and Pilgrim on the Irish-

man No. 1 Lode Claim, the direction of that

vein, the strike. We expect to follow that up

with other evidence in regard to the shafts that

were worked later, further up on the claim by
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(Testimony of Earl R. Pilgrim.)

Grant and the Mutclilers, and also the compara-

tive location of the two claims, the Irishman

No. 1 and 2 lode claims.

The COURT : It does not purport to be an

accurate survey?

Mr. HURLEY: No, Your Honor, just his

knowledge of the strike and direction of that

vein.

The COURT: Just for the purpose of illus-

trating his testimony?

Mr. HURLEY: Yes, Your Honor.

Mr. TAYLOR: If the Court please, we ob-

ject to this map on the further ground that the

map shows the direction of a placer shaft and

does not show any particular direction as to

the strike of any vein. It simply shows the loca-

tion of certain veins and the strike may lie any

direction within those lines.

The COURT: It may be received for the

purpose of illustrating his testimony, and for

that purpose only. Objection overruled and the

map will be received only for the purpose stated.

Mr. TAYLOR: Exception.

The COURT: I will allow an exception.

After testifying as to the markings and tracings

on the map, the witness was asked

:

"How far, if you followed the general direc-

tion of this vein as you found it there when you

and Mr. Grant w^ere working there on the Irish-

man, if you followed it, the general direction of
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(Testimony of Earl E. Pilgrim.)

that vein in a southerly direction, that is, to-

wards the south end of the Irishman No. 1,

how far would it be from where these two

shafts are down that you testified about, that

you noticed out there in recent years that you

had nothing to do with ? '

'

Mr. TAYLOR: We object to that as incom-

petent, irrelevant, and immaterial.

The COURT : Objection overruled.

Mr. TAYLOR: Exception.

The COURT : Allow an exception.

A. It would be a very few feet.

That witness went down the shafts and went

through the tunnels and workings ; that it was about

100 feet to the bottom of the shaft and a drift

at the bottom along the lead or vein, probably

a little over 100 feet to the south. [170] That this

drift along the vein was about seven feet high and

about five feet wide; that there were stopes which

opened with chutes and raises that had been driven

up in the vein in their mining operations and man-

ways carried up. That the vein dipped quite flat;

that it was hard to tell exactly because the vein

did not show; nothing showed except the workings

and they showed it was very flat. That witness

couldn't tell exactl}^ the dip of the lead from those

ore workings but perhaps it was 40° above the level;

that the vein dipped into the Irishman claim; that

the dip is the verticle angle to the vein, at right

angles to the strike; that it inclined to the west
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or toward the Wasp claim as you went toward the

top of the vein.

Asked if he helped with the surveying that was

done out there, witness said that he did not, neither

down in the timnels or in the workings. He did

not help with the surveying but he assisted Mr.

Quenboe with surveying that was done on the sur-

face. Asked as to the difference, if any, in the dip

of the vein where discovery was made and the dip

of the vein where witness observed it at the foot of

this working shaft that he had just testified about,

witness said:

"The dip ajDpeared to be steeper on the vein

originally —at the original workings, or in the

original workings on the Irishman No. 1 and

2, although close to the surface of bedrock the

Irishman also—the vein as we mined it there

also bent over and flattened out to a certain ex-

tent. One place it bent over and laid nearly

flat. The dip is in the same direction—to the

east in both cases."

That is—to the east as you go down on the vein.

That on tlie lowest level where he worked, the

vein dipped about 75 or 80 degrees from the hori-

zontal. In the new workings it appeared to be about

40 or 45 degrees.

That he has had some experience in tracing veins

and that from his knowledge, he would have picked

out a spot close to where they sank, to find the

extension up hill.
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Witness identified plaintiff's exhibit No. 2, as a

map showing a survey made by John Quenboe,

which shows a part of the Irishman No. 1 lode

claim and part of the Moonshine (now the Wasp)

claim. That witness pointed out to Mr. Quenboe

the corner stakes that are marked on the map. That

he pointed out the corner stakes of the Irishman

No. 1 lode claim, and that he and Mr. Quenboe

surveyed the lines between the stakes. That the road

marked on the map was put in according to survey.

[171]

The witness was then asked

:

Q. Does that map correctly represent the

Southwest corner of the Irishman No. 1 Lode

claim, as you staked it?

Mr. TAYLOR: We object to that as caUing

for a conclusion and not the best evidence.

The COURT: Objection overruled.

Mr. TAYLOR: Exception.

A. It does as far as I know. This is an-

other man's survey and I couldn't vouch for

his survey. As far as I know, it appears to be

accurate.

Mr. TAYLOR: I renew my objection to

that, if the Court please, as not the best evi-

dence.

The COURT : That's what he is saying him-

self. That it is not the best evidence.
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Q. Did you show him this Southwest corner

or where the Southwest corner stake had been

placed when you originally staked the claim ?

A. Yes, sir.

Q. Did you use the line from that point, you

and Mr. Quenboe, to the Northwest corner stake

of the Irishman No. 1 lode claim?

A. Yes, sir.

Mr. TAYLOR: We renew our objections.

The COURT: You may ask your questions

now.

Mr. TAYLOR : I was going to object to the

evidence adduced from that map because it is

self-serving and foimded upon information fur-

nished by the witness and not from any engi-

neers.

Mr. CLEGG: Before Your Honor rules on

that question we would like to ask the witness

a question.

Q. If I understand you correctly you say you

did not make the survey which is depicted on

that map.

A. I assisted in it.

Q. Did you handle the instrument yourself?

A. I did not.

Q. Did you make that map that you are tes-

tifying about?

A. I did not.

Mr. CLEGG: We object to the testimony

and ask that it be stricken as incompetent, ir-
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relevant, and immaterial and not the best evi-

dence.*******
The COURT: The evidence will not be

stricken. The evidence will be allowed to stand.

If he can attach that map up with the actual

[172] survey it will be admitted, otherwise not.

Mr. CLEGG: We would like an exception.

The COURT: You may have an exception.

The witness was then shown and identified plain-

tiff's Exhibit No. 3, for identification, which was a

map prepared by Irving McK. Reed who did most

of the work. That he did not assist Mr. Reed with

the survey. That he is not positive whether or not

he showed Mr. Reed any stakes. That from the

examination made by witness when he was down

the Grant shaft and in the stopes, coupled with

Mr. Reed's survey, he would say that the apex

of the vein is on the Wasp, although he is not ex-

actly certain as to what constitutes the apex. That

a portion of the top of the vein is on the Wasp
claim. The portion of the drift south of the shaft,

most of that would probably have its top under the

—within the lines of the Wasp claim. That the

distance from the bottom of the shaft up to the

top of the stope, the farthest distance is about forty

or fifty feet on the incline—the dip of the vein.

On Cross Examination,

witness says the road is in about the same place as

in 1926 when he first staked the Moonshine claim.
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That the Moonshine claim adjoins the west side

line of the Irishman No. 1 lode claim; that he

did not do the assessment work on the Moonshine

for 1931 or 1932, and that one H. N. Mcomb staked

it as a placer claim. That there was no discovery

on the Moonshine claim; that witness also restaked

the Moonshine as a placer claim. That in staking the

Irishman No. 1 and 2 lode claims, witness started

at the old placer shaft, because that was to be

discover}^ and it was tied on to the corner post

of the Moonshine claim. That he used the Northeast

corner of the Moonshine as a location for setting

the Northwest corner of the Irishman No. 1. That

the Southwest corner of the Irishman No. 1 was

about 140 feet above the road.

That he did not discover any lode before the stakes

were put up. That he and Grant made discovery in

the old placer shaft and that the strike of the vein

they discovered was about north 45 degrees East,

or about Northeast.

That Mr. Grant and witness thereafter staked an-

other claim kno\\'n as the Gold lode, south of the

Irishman No. 1, and they offset the claim quite a

distance to take in the strike of the vein, and moved

the stakes off the Irishman in order [173] to take

that.

That he and Grant sank a work shaft about 60

feet from the placer shaft, and drifted in that shaft

75 or 80 feet north and about 40 feet south, follow-

ing the vein, and took out about 217 tons of ore from
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the vein and followed it np to the surface of bed-

rock. That there was no other shaft put down on

the Irishman No. 1. That the last time he was down

on that shaft was in 1929.

That in the spring of 1930, witness built a cabin

at the corner of the Irishman No. 1 ; that he never

had any use for the cabin and never occupied it,

but that he thought he might occupy it some time.

Being further interrogated about the cabin by Mr.

Clegg, witness says it was built up to the eaves,

but it had no rafters nor roof, not any doors or

windows in it.

That about a year ago he was down the shaft that

Grant & Mutchler have been mining from; that no

objections were made to his going down, as Mrs.

Pilgrim has a note from Judge Clegg authorizing

him to make an examination. That he found a short

drift and stoped-out area above that drift. That

he went so far as the stopes showed in the manways

and found very little quartz on the face of the

raises. That he took the approximate dip of the

vein that he saw down in the shaft, just from his

experience; that he knew the property was to be

surveyed. That he believed he went a little over 100

feet into the tunnel, although he was not certain;

that the shaft was about 100 feet deep. That he

made no attempt to examine the floor, the bott(nn of

the shaft or the floor of the drift because it was

covered with dirt and no ore could be seen.



Edna G. Pilgrim 227

(Testimony of Earl R. Pilgrim.)

Witness was then asked:

Q. Now in these identifications that your

attention has been called to, these various maps,

Identification 2 and 3, those maps were projected

from information given by you as to where

the corner post was, weren't they?

A. Well, that information and the corner

posts that showed there.

When further questioned by Mr. Clegg, counsel

for defendants, David Mutchler and John Mutchler,

witness testified as follows:

That he was working at the Newsboy Mine at the

present time and had been [174] working there since

the fall of 1930; that the property had been pros-

pected or worked by others prior to the time he took

hold of it, and that he had taken out only a few

thousand dollars up to the present time. That prior

to the time he commenced working the Newsboy

properties he worked for the Elmes Gold Mining

Company for three years, which company wound up

as bankrupts.

Witness was then asked:

Q. You testified as a witness here in the case

of Erceg vs. United States Smelting, Refining

and Mining Company, did you not ? On behalf of

the plaintiffs?

A. Yes, sir.

Q. You afterwards referred to yourself, in

conversation with various people, as McGinn's

Brain Trust, didn't you?
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Mr. HURLEY: I object to the question on

the ground that it is incompetent, irrelevant and

immaterial.

The COURT: What's the purpose of that

question, Judge Clegg?

Mr. CLEGG: I just want to expose this

witness, if the Court please, and show the pur-

pose of his testimony here. He appears. Your

Honor, to be a very mild-mannered man on the

witness stand and hardly speaks loud enough

so we can hear him. He pretends to be diffident

and I want to show that that isn't his real char-

acter at all, and he is taking more interest in

this case, as we will show eventually, than he

is successful in concealing here on the witness

stand. This man is the husband at the present

time of the plaintiif and we want to show he has

an interest in the result of this trial and in the

result of this case which colors his testimony.

The COURT: You may show that but I

wouldn't see that as to any other statement in

regard to another suit would be material, and I

will rule that isn't material. The witness doesn't

have to answer that question.

Mr. CLEGG: We ask an exception, if the

CoTirt please.

The COURT : Exception allowed.

Witness further testified that he was still legally

married to the plaintiff, but that they had been sep-
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arated for three years last past. Then, witness was

asked

:

Q. You also stated in your direct examina-

tion that you left the vicinity of the Irishman

No. 1 because you had some difficulty with the

defendant Grant?

A. Yes, sir.

Q. What year did that occur ?

A. It occurred in 1929. [175]

Q. And, as a matter of fact, you are in-

terested now in seeing that Mrs. Pilgrim pre-

vails and that the defendant Grant is defeated

in this case, are you not %

A. Very much interested, yes, sir.

Q. And in that way you want to see the

plaintiff prevail and you want to see Grant

defeated ?

A. Yes, sir.

That from the Springtime of 1929 until the middle

of September, 1929, witness and Grant, together

with Pete Nickoloff, took out the 217 tons of ore

aforesaid, and that shortly after that witness left

there on a trip and informed Grant that when he

came back they would mill up all the ore and

would then be through. That witness and Grant

had already dissolved partnership about the 21st

of August, 1929. That about the same time (witness

doesn't remember which was first) he transferred

his interest in the property to the plaintiff, Mrs.

Pilgrim.
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Witness was further asked

:

Q. As a matter of fact, when you left the

property and dissolved your partnership with

Mr. Grant and transferred your property to

Mrs. Pilgrim, the plaintiff, you had then a very

unfriendly feeling towards Mr. Grant, did you

not?

A. Yes, sir.

Q, And that has continued up to this time,

has it not?

A. I haven't had words with him. I have

seen him occasionally. I haven't had any

friendly opinion towards him, no, sir.

Q. Now you say—that feeling of inifriendli-

ness that you continue to have for Grant is ex-

aggerated by the fact that he secured a judg-

ment in the District Court against you since

the time you dissolved partnership, isn't that

true ?

A. That might have some bearing on it but

it isn't material.

That the Gold Lode claim aforesaid, the northerly

end of it extends 150 feet, approximately, further

to the westward than the southerl}^ end line of the

Irishman No. 1; that witness sunk a shaft along

the extension of the line of the Gold Lode to the

Westward past the southwest corner stake of the

Irishman No. 1; that said shaft is very close to

the line between the Gold Lode and the Moonshine.
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That the cabin which witness built on the Irishman

No, 1 aforesaid was about 18 by 20 and never com-

pleted, and that he had never lived in it. That there

were no stringers, rafters, doors, windows, or a

roof in it; it was built up to the eves. [176] That

in addition to small stringers of mineral-bearing

rock, the geological formation of Ester Dome con-

sists of large leads; that the Ryan Lode, one of

the largest, measures over 25 feet in width and

that considerable prospecting has been done on it;

that it was discovered at least twenty years ago.

That the Ready Bullion lead is supposed to be over

50 feet in width and discovered about ten years ago.

That quite a bit of gold has been produced from

the latter lead and reduced to commercial gold. That

the vein witness claimed to have discovered at the

foot of the second shaft that he put down on the

Irishman No. 1 averaged about 18 inches.

That in running a tunnel at the bottom of the

shaft, witness and Grant drove a crosscut four feet

approximately to the west, then drifted along the

vein and stoped up on it ; that they went first to the

northeast about 80 feet and then to the southwest

about 40 or 50 feet; that witness thought quite a

bit of the vein at that time and wanted to abandon

it because he could not get along with Mr. Grant.

That Grant had accused witness of trying to kill

him ; that witness did not care to stay there imder

the strained condition or that they would perhaps

come to blows; that that was sufficient to justify



232 0. M. Grant, et al. vs.

(Testimony of Earl R. Pilgrim.)

him in walking away from the property and turning

it over to Mrs. Pilgrim.

Witness was then asked:

Q. That was an additional reason, was it,

that he threatened your life, that made you walk

away from there and turn it over to Mrs. Pil-

grim?

A. That was one of them.

Q. He threatened to shoot you, did he ?

A. No.

Q. What did he say and what did you say?

A. I don't remember the exact words that

were said.

Q. Give us the substance of it.

A. I said he accused me of trying to kill

him.

Q. And you didn't want to be accused

—

have Grant accuse you in that way?

A. I didn't want to be mixed up with a man
that thought that of me.

Q. Did you ever threaten to kill him?

A. No, sir. [177]

Q. Was that difficulty that you had with

Grant, that you have testified about now, prior

to the time you had a similar difficulty with

H. N. Macomb or afterwards?

Mr. HURLEY: We object to that. He is as-

suming something that hasn't been testified to.

There was no claim made he ever had any

trouble with Macomb.
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The COURT: Objection sustained.

Q. Isn't it a fact, Mr. Pilgrim, I will ask

you if you didn't have similar trouble with
H. N. Macomb at about the same time ?

Mr. HURLEY: We object to that as in-

competent, irrelevant and immaterial and not

proper cross examination.

The COURT: Objection sustained.

Mr. CLEGG: We save an exception.

That the shaft, called the Grant and Mutchler

shaft for identification, had a timnel running in a

southwesterly direction for about 100 feet and in a

northeasterly direction for 30 or 40 feet from the

bottom of the said shaft. That the vein was exposed

plainly at the south face of the drift, or at the end

of the drift in a southerly direction; that the vein

extended from the roof down to the floor at an

angle; that it crosses the drift from the opper

corner down to the low^er opposite corner, being in

the extreme end of this southwest tunnel spoken of.

That he saw the vein in the roof on the north side

of the shaft or right close to the shaft, but that he

could not remember whether he saw^ it on the south

side or not.

That witness was in the Kantishna for about a

month, from about the 21st of August until about

the 15th of September, during that period. That

witness and Mr. Grant had one man employed who

went to work w^hen Mr. Grant left in the Spring;

that Grant was gone for about two or three months,

and that this man took his place and was paid
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wages; that this man worked on there during the

summer and when witness left, he was still working

with Grant.

That witness at one time went out to the vicinity

of the Irishman No. 1 with Sylvester Howell who
wanted witness to transport him out there, said

Howell now being dead. That witness had had a

conversation with Joe Henderson with reference to

some timber in the vicinity of the Irishman No. 1,

at which time he went and marked a certain birch

tree with four blazes on each side of the tree; that

said Henderson is now dead. That Mr. Macomb is

also now dead. [178]

That at the time witness transported Sylvester

Howell to the property, he noticed that the original

stake that he had placed there was still in the same

position; that he noticed this in June, 1933. That

said stake, the Southeast corner stake of the Irish-

man No. 1, was about 140 feet above the road over

which they were traveling. That witness noticed

this original stake when he went up to get a window

which he had left in the cabin; that he passed by

the stake and found the window was gone and went

back on down and got in the car and kept on going

;

that he did not stop to examine the stake and that

it was tied to a tree there.

That later, the same year in the fall, witness saw

another stake closer to the road that had Irishman

No. 2 on it, the date being October or November.

That it was an old stake, a mast with a rag on top

of it ; that there were lots of willows and trees and
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brush in that vicinity; that he knows the original

southwest corner stake is gone; that he does not

know whether the latter mentioned stake with a rag

on top of it is the same stake or not, but that it was

one similar. Witness was then asked:

Q : Which one are you speaking about now ?

A : The one down below the road. There was

a stake down in that vicinity that Grant and I

put up ourselves. I don't know whether that is

the same one or not.

Q : Which one is that and where was it ?

A: It is the center end stake of the Gold

Lode Claim.

Q .
* * * What kind of a stake was that that

you put up and how far was it from the road

as the road is now?

A : It was right close to the road.

Q: How close?

A : I don 't remember exactly but a few feet,

and it was very close to that location where this

present stake is.

That said stake was on the southerly line of the

Irishman No. 1 ; that he did not remember for sure

but it was probably a spruce tree cut down and

squared on four sides the same as the other stakes

;

that he had put up a spruce pole squared on four

sides and tied to a birch tree with a wire, as the

original stake on the southwest corner of the Irish-

man No. 1 ; That the aforesaid stake on the south-

ei-ly line [179] stated that it was the southwest
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corner of the Irishman No. 2 Claim ; that all of the

original stakes on the Irishman No. 1 and 2 Claims

had been placed in the ground by witness.

Witness was then handed a certified copy of his

location of the Moonshine Lode Claim and asserted

that it was correct as near as he could tell. Where-

upon, it was marked Defendants' Exhibit A for

Identification. That said claim was discovered and

located July 23, 1926, and that the location notice

was filed for record September 29, 1926. That in

staking the Irishman No. 1 claim, Witness and

Mr. Grant used the southeast corner of the Moon-

shine as the location for the southwest corner of

the Irishman No. 1 and the northeast corner of the

Moonshine was the northwest corner of the Irish-

man No. 1 and the southwest corner of the

Irishman No. 2 claims. That they were clear off the

Moonshine location when they staked the Irishman

No. 1, and to the east of it.

After which, the following occurred

:

Mr. CLEGG : We would like to introduce this

document in evidence, Your Honor, and have it

marked Defendants' Exhibit A.

The COURT: In connection with your cross

examination ?

Mr. CLEGG: Yes, Your Honor.

The COURT: Any objection?

Mr. HURLEY: I would like to compare it

with the original notice.
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The COURT
: It may be received if there is

no objection. You can compare it later and show
us any difference, if any.

Mr. HURLEY: Very well.

Whereupon, the certified copy of Moonshine
Location Notice was admitted in evidence and
marked Defendants' Exhibit A.

Redirect Examination

In the redirect examination, held by Mr. Hurley,

counsel for plaintiff, witness testified as follows

:

That he and Mr. Grant had been very good

friends while working together for the Elmes Gold

Mining Company, but that after they became

partners Mr. Grant was a different man. That he

wanted to see Mi's. Pilgrim prevail in this case be-

[180] cause he thought she was in the right and

that he would hate to see her swindled out of her

interests in the property and the money taken out

of there and the profits that should belong to her.

Witness was then asked by the Court

:

Q: At the time you located the Moonshine

Lode, did you measure the side line"?

A: We measured the North end line. We
carried the line of Nickoloff's claims along the

same direction and we carried the same direc-

tion on the South end line. The North end of

the Moonshine, as I recall, was paced approxi-

mately 600 feet. The Southeast corner post was

set by Joe Henderson blazing this tree which

marked the corner of his claim.
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That he did not know whether they had ever paced
or measured the South end line.

That at the time he located the Irishman No. 1,

he paced the side lines but did not measure them.

That, as line stakes, he put in nothing but blazes

through the woods. Whereupon, witness was ex-

cused.

EDNA G. PILGRIM,

the plaintiff, called as a witness in her own behalf,

testified as follows:

That she had been acquainted with defendants

and had known Mr. Grant for about eleven years.

That dining the summer of 1928, she was living on

Happy Creek, at the Elmes Mine; that she was

there when her husband. Earl Pilgrim, staked the

Irishman No. 1 and No. 2 ; that she was busy at the

time cooking for the crew. That she had been

around some of the corner posts and saw them the

year after they were staked, not when they were

first put in the ground. That she saw the Southwest

cornel' stake of the Irishman No. 1, which was about

100 feet above the road—over 100 feet. That the

cabin Mr. Pilgrim built was between 20 and 30 feet

from the stake. That the stake was shoved down in

the ground right up against the birch tree which

was there also and which was really a stirnip broken

off at the top; that the birch tree was fifteen or

more feet high, and that there were some blazes on

it which are there now. That the last time she was
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out there was during the latter part of June, 1935,

at which time the corner post was not there but the

birch tree with the blazes on it was still standing.

[181]

That the first time she noticed that the corner

stake was not there was in October, 1933, at which

time she and Earl Pilgrim went out there to look

for their corner stakes, and at which time she saw

another stake below the road, which said stake was

a spruce stake nailed to a high pole with a white flag

on the top, and that it was marked Irishman No. 2.

That O. M. Grant, George Mutchler, Dave

Mutchler, and John Mutchler started working on

the Irishman Claim about September of 1932; that

she had received a statement from O. M. Grant in

July or the middle of the summer of 1933, which

said statement had reference to the work Grant and

the Mutchlers had done on the Irishman Claim.

Whereupon said statement was offered and accepted

in evidence, with no objections, and was marked

Plaintiff's Exhibit No. 4, and the Court adjourned.

The next morning, October 1, 1935, the Court re-

sumed, at which time the Court was to hear the

Defendants' motion to dismiss this action as to

George Mutchler, one of the named defendants, and

at which time the following occurred:

The COURT: Do you want to make a show-

ing, Mr. Hurley?

Mr. HURLEY : We want to make a showing.

I believe this motion is a general appearance

under the law. I haven't had a chance to go into
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it very fully but I believe, although the motion

says it is a special appearance, I believe under

the authorities that it is a general appearance

and, if it is, I would like to have a chance to

present that matter to the Court and ask that

the defendant George Mutchler immediately

file an answer in this proceeding. * * * I am
busy with this trial and I don't see it is going

to harm anjrthing to postpone it a few days. I

would like to have three or four days. They

served this on me yesterday and the rule says

that it can't be dismissed except on due notice

given, and I think under the rules of Court all

papers that are served or where amendments

are made or anything is done, we always have

time within which to make a showing and I do

not believe the Court should dismiss this matter

without giving us some further time in any

event.

The COURT: I don't think it will harm any-

thing to give you time to make a showing. Any
objection to that?

Mr. CLEGG: Yes, Your Honor. We would

like to have this motion disposed of. The case

isn't at issue until it is disposed of. It was

easily in their power at any time since this

suit was first started to have this defendant

served. They failed to do it. They urged this

case to be set for trial knowing—I especially

called their attention to it—that this defendant

had not been served. Notwithstanding that
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notice in open Court sometime ago, no effort

has been made since that time and up to the

time this case commenced yesterday to serve

this defendant. We gave them until the last

minute on the day of trial to have this defend-

ant served, and, in the absence of any service of

process upon him, we ask that the rule be en-

forced and that the case, as to the defendant

George Mutchler, be dismissed. [182]

The COURT: Well, we will put it off until

Friday for the plaintiff to make a showing.

Mr. CLEGG: We note an exception, Your

Honor, to that extension of time.

The reading, by counsel for plaintiff, of Plain-

tiff's Exhibit No. 4 admitted in evidence yesterday,

was waived by both parties, plaintiff and defendant,

but that counsel for plaintiff decided to read the

certificate on the end of the exhibit, which reads as

follows

:

"I, O. M. Grant, do hereby certify that the

foregoing is a full, true, and correct statement

of the operations of Lode claims known as

Irishman No. 1 and Irishman No. 2, situated

on Happy Creek in Fairbanks Precinct, Fourth

Division of Alaska, from the year 1929 to the

year ending July 15, 1933, except that the ore

taken out by Grant & Mutchler has not yet been

milled, and the proceeds thereof is unknown,

and to be credited when milled. O. M. Grant,

Co-owner of claims."
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The following- letter to Mrs. Edna G. Pilgrim

from Charles E. Taylor, as attorney for O. M.

Grant, was offered and admitted in evidence and

marked Plaintiff's Exhibit No. 5, to which there

were no objections from comisel for defendant,

to wit:

Mr. HURLEY; I will read this letter. (Reading

Plaintiff's Exhibit No. 5)

"August 21, 1934. Mrs. Edna G. Pilgrim,

Fairbanks, Alaska. Dear Mrs. Pilgrim: I am
directed by Mr. O. M. Grant to write you con-

cerning the statement rendered to you by him

in connection with his work on the Irishman

No. 1 Lode claim on Happy Creek, and in which

claim you are a co-owner, and to inform you

that he made an error in the said statement, in

that it showed work done on the said Irishman

No. 1 Lode claim after September, 1932,

whereas all work done after that time and as

shown on the said statement was done on the

Wasp Lode claim which adjoins the Irish-

man No. 1.

"That all of the work done after September,

1932, was by Grant and Mutchler and was done

very close to the line, and Mr. Grant was under

the impression that such work was done on the

Irishman No. 1, but that a subsequent survey

shows that all of said work was done on [183]

the Wasp Lode claim, and that all items ap-

pearing on said statement, as having been done



Edna G. Pilgrim 243

(Testimony of Edna G. Pilgrim.)

after September, 1932, should be eliminated

therefrom. Yours very truly, Chas. E. Taylor,

Attorney for O. M. Grant."

The following copy of the letter, to O. M. Grant

and George Mutchler from Edna G. Pilgrim, was

offered and admitted in evidence and marked

Plaintiff's Exhibit 6, to which there were no objec-

tions from coimsels for defendants, to wit:

Mr. HURLEY: I will read the letter. (Reading

Plaintiff's Exhibit 6)

"15 October, 1934. Messrs. O. M. Grant and

George Mutchler, Fairbanks, Alaska. Gentle-

men: I have just learned that a portion of the

vein or ledge on our quartz mining claim Irish-

man No. One has its apex on an adjoining claim

known as the Wasp, the record title of which

stands in your name.

"The recorded deed shows that you acquired

the record title of the Wasp quartz mining

claim from H. N. Macomb on the sixth day of

July, 1933, and that the consideration for this

transfer was one dollar. I have been informed

that you actually paid Mr. Macomb for this

claim the sum of three hundred dollars.

"I have been informed by my attorney that

I am entitled to a deed from you, conveying to

me an undivided one half interest in said Wasp

quartz mining claim, upon my payment to you

of one half of the said purchase price, upon the

execution and delivery by you to me of a deed
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conA'eying to me an undivided one half interest

in said Wasp quartz mining claim.

"If you do not comply with this request

within seven days from the date of this letter

and accept pajinent for said undivided one half

interest and transfer the same to me by a good
and sufficient deed, I will start suit for the pur-

pose of having you declared trustees for my
use of an undivided one half interest in and to

said Wasp quartz mining claim, and to compel
the conveyance of the same from you to me.

Yours very truly." (Copy not signed) [184]

The following letter, from Mr. Grant's attorney,

Chas. E. Taylor, to Mrs. Edna G. Pilgrim, was

offered and admitted in evidence and marked

Plaintiff's Exhibit 7, to which there were no ob-

jections from coimsels for defendants, to wit:

Mr. HURLEY: (Reading Plaintiff's Ex-

hibit 7) "October 17, 1934. Mrs. Edna G.

Pilgrim, Fairbanks, Alaska. Dear Mrs. Pilgrim:

I am directed by Mr. O. M. Grant to acknowl-

edge receipt of your favor of October 15, 1934,

addressed to himself and George Mutchler,

wherein you demand a deed to an undivided

one-half (%) interest in the Wasp Quartz Min-

ing Claim upon payment by you of one-half of

the purchase price, and to inform you that Mr.

Grant does not consider that you are entitled

to any portion of the Wasp Quartz Claim and

must therefore decline to consider your demand.

"Yours very truly, Chas. E. Taylor."
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Whereupon, Mr. Taylor took up the

Cross-Examination

of witness, Edna G. Pilgrim, to which she testified

as follows:

That she first saw the corners of the Irishman

No. 1 in 1929, when she was with her husband; to

which she was asked:

Q : What w^as the purpose of your visiting

the corners at that time?

A : At the time that I remember of first see-

ing the Southwest—I think it is the South-

w^est

Mr. HURLEY: Just a little louder, Mrs.

Pilgrim.

A: At the time I first remember seeing the

Southwest corner post, my husband was putting

down a shaft and I was down there practically

every day.

That the shaft was above the road, not far from

the Southwest corner post, and pretty close to

w-here the cabin was afterwards built, as aforesaid.

That she saw there a stake up against a birch tree,

that the birch tree was blazed and cut off at the

top: that it was more of a tall stump; that she

looked at the said stake but did not remember what

was on it at that particular time.

That she went back there in October, 1933, just to

see if the stakes were all there in place. That she

saw a stake below the road that she hadn't seen

[185] in 1929, not far below the road, with Irish-
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man No. 2 on it and that she thought it said South-

west corner. That she did not see any stakes at that

time pertaining to the Irishman No. 1. She was
questioned further

:

Q : What other stakes of the Irishman No. 1

did YOU see at that particular time, if any?

A : Well, I went do\\Ti to what I supposed is

the Southeast corner post and we found that

that stake wasn't in place. There was a post

there but it didn't—I didn't think it was in

place. It looked like it was about to fall over.

That she did not rt^member what was on the stake;

that some other claim had been staked and written

on the opposite side of it and that she did not re-

member what the name was. That she saw her own

stakes on the Irishman No. 1 ; that she saw what

she thought would be the Northwest corner post;

that it was in place down close to a little cabin : that

she did not remember what was written on the stake

but that she presumed it would be the Northwest

corner post of the Irishman No. 1.

That she followed the boundary lines of the

Irishman No. 1 claim at that time but did not see

any more stakes, as she wasn't looking for them

particularly. That she looked for the Northeast

corner stake in the summer of 1935 but could not

find it; that she had never seen it before, prior to

that time. That she has never been down in any of

the shafts; that she never saw any veins and doesn't

know anything about the veins; whereupon she was

excused.
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W. W. ESTES,

called as a witness in behalf of plaintiff, testified, as

follows

:

That he has lived in Fairbanks since 1924; that

his occupation since that time has been in the

lumber business most of the time, logging; that he

had been prospecting every winter for the past six

years. That he was acquainted with Mr. and Mrs.

Pilgrim since 1926, and worked for the Elmes Gold

Mining Company in the vicinity of Happy, five dif-

ferent times ; that Mr. Pilgrim was manager of that

mine at that time. That he had bought some stock

in the company and then went to work, cutting

wood, timber, and logging, in 1926. That he had oc-

casion to notice the Irishman No. 1 and No. 2 above

the road while cutting and clearing timber. That he

used to travel across that way for lunch, but never

went below the road and never saw the lower stake

of No. 1. That he saw a corner stake of No. 1 above

the road, [186] which must have been the North-

west corner, as he never went below the road; that

it was the corner closest to Henderson's mine; that

said post of the Irishman No. 1 was a couple of

hundred feet from the mine but that he had never

measured it. That he cleared the said timber and

noticed the stakes in the fall of 1928. That he found

the Uve that was blazed on all sides and was told

not to go ovei' that line onto Henderson's property.

That he also saw a stake there for the Irishman

No. 1 with Pilgrim's name on it, but that he saw

no writing on the blazed tree.
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That he had not been out there since, until in the

late fall of 1935, when he showed Mr. Hurley,

counsel for plaintiff, where the stakes were. That

he found the blazed tree he had seen there in 1928

and a cabin partially constructed; that the tree was
now only a stump, broken off about ten or twelve

feet. That there was no stake beside the stump but

that there was a new stake a little ways away from

there, above, further up the hill. That the corner

post or squared tree was about eight or ten feet

from where the cabin now stands. That he went

down to the shaft and the house built alongside the

road on the side of the road but didn't get out there

at the cabin or the shaft near the road; that they

then turned around and came back to town.

During the

Cross-Examination

By Mr. Taylor

Counsel for Defendant,

O. M. Grant, witness testified as follows:

That he saw this Irishman stake in 1928; that it

was the only stake he saw on the Irishman No. 1

claim and that all he could remember seeing on it

was Pilgrim's name. That he also saw the No. 2

Stake and that he saw written on it Irishman No. 2

and Pilgrim's name; that said stake was down about

a half mile next to the mill. That there was no

cabin, no shaft, not anything at that time, only a

road. That he did not see the stake when he went

out there in 1935, although he did see the stump

and that it had been broken off since he was there
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in 1928 ; that said stump is 10 or 12 inches down at

the base. Whereupon, he was asked:

Q : How far above was it squared ?

A: It isn't squared up. It is broken off

about 10 or 12 feet, I should say. The wind I

suppose broke it off.

That he saw another stake a little ways from it, he

did not Imow what it was, but [187] that he saw a

stake blazed and a piece that stuck out.

That he came down from Dawson in 1904 ; that he

worked for the Elmes Gold Mining Company during

1926, 1927, and 1928, when he wasn't working at

the Independent Lumber mill in Fairbanks, during

which time Earl Pilgrim was manager of the Elmes

Gold Mining Company. That in 1928, when he saw

this particular stake on the Irishman No. 1, Mr.

Pilgrim directed his attention to it. When asked

why Mr. Pilgrim asked him to look at said stake,

witness answered:

''He asked me if I was over on Joe Hender-

son's ground and I says I don't know. Well, he

says, you can run down the line there and you

can find this blazed tree and Irishman No. 1

T^^'ote on it pretty close to the stake. That's the

reason I came down the line and I found it

right there and I went on with my work."

That he was gathering and cutting wood at that

time for the Elmes Gold Mining Company mill.

That the tree he saw in the vicinity of the stake was

blazed on all four sides. After which he was asked:
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Q : Now when was it that you went out there

the other day (1935) with Mr. Hurley and

looked at this same spot?

A: A few days ago. I don't just remember
what day.

Q: You don't remember. And at that time

the tree you saw there in 1928 was not there

but there was a stump there?

A: Yes, about ten or twelve feet high.

That he identified the tree by the blazes on it but

that he saw no stake there; that in 1928, he did not

remember whether it was Earl Pilgrim or Edna G.

Pilgrim that he saw on the stake; all he could re-

member was "Pilgrim". That he did not loiow what

corner it was, nor having seen any date or witnesses

01' arrow on the said stake. That it was a couple of

hundred feet from the road at that time. That when

he saw the stake with Mr. Hurley in 1935, it was

140 or 150 feet from the road. That in 1928 he saw

one other stake close by but that he did not pay any

attention to it; that he did not go beyond the stake

first mentioned. That there was much brush and

lots of trees, but that the line was blazed pretty

clean, although not cut out, just blazed.

During the

Redirect Examination

By Mr. Hurley,

witness testified as follows:

That he did not notice any of Henderson's stakes

on the property alongside [188] of Pilgrim's; that
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lie only looked for the stake Mr. Pilgrim told him
was next to Henderson's claim and that he thought
he fomid it.

During

Recross Examination

By Mr. Clegg,

witness testified as follows: That in 1935, when he
saw the cabin aforesaid, it was about 10 or 15 feet

from the blazed tree mentioned previously; that

there were many trees that were blazed in that vi-

cinity, but that most of them were alders and
willows.

C. E. FARRELL,

a witness for the plaintiff, testified as follows:

That he lived at Happy Creek at the present time

(1935), mining on the Irishman No. 1 and No. 2.

That he was out there on or between the 5th and

10th days of August, 1931, at which time he visited

Mr. Grant who was working on the Irishman No. 1,

to the best of his knowledge. That Mr. Grant

pointed out to him in a general direction, above the

road, where the stake was; that it was toward

Henderson's Mine from his house where he was

working. That he pointed in the direction where

Mrs. Pilgrim now claims her corner stake to be.

That Mr. Grant told him that Edna Pilgrim o^\Tied

a half interest in the property.
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During

Cross-Examination

By Mr. Clegg,

witness testified as follows:

That he was standing down at the boiler house

when talking with Grant, right on the corner of the

shaft; that the shaft is more than 15 feet from the

boiler house and that they were standing in the

neighborhood of 50 feet from the road. That he did

not go to any stake with Mr. Grant ; that he was just

shown the direction of the stakes and the line of the

claim.

During

Redirect Examination

By Mr. Hurley,

witness testified in substance as follows

:

That they were standing at the boiler house below

the road at the time he and Grant were talking and

that Grant pointed up hill, above the road.

During

Recross Examination

By Mr. Clegg,

witness testified in substance as follows: That at

that time he was talking to Grant on his property,

he was on [189] a visit there, which was in 1933.
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IRVING McK. REED,

witness for the plaintiff, testified in substance as

follows

:

That he is a mining engineer and U. S. Mineral

Surveyor; that his official position is U. S. Game
Commissioner and U. S. Mineral Surveyor. That he

did some surveying for Mrs. Pilgrim on the divide

between Saint Patricks Creek and Happy Creek

with the help of H. R. Joesting, Marvin P. Egelston

and Robert Lyle who were working under witness's

supervision and direction; that he made an under-

ground survey of the workings of Mr. Grant out

there and checked up the line Mr. Quenboe ran,

which was presumed to be a side line of the Irish-

man No. 1. That a map of such survey was made
by Marvin Egelston and Mr. Quenboe from the

notes of the survey and was checked over by wit-

ness ; that part of the said map was made from Mr.

Quenboe 's survey and not all of that was checked

over b}^ this witness. Being shown a map, marked

Plaintiff's Identification 3, witness testified that he

had not rechecked on it the southeast corner of the

Washington Lode Claim and the southeast corner of

the Irishman No. 1 Lode Claim, which he took from

Mr. Quenboe 's map. That said map explained the

underground workings that he found there on the

Irishman No. 1 Lode Claim at that time. After

which, the following occurred:

Mr. HURLEY: We offer this map in evi-

dence.

Mr. CLEGG: We object to it, Your Honoi',

on the ground that the map was not made hy
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the witness, and he used, according to his ovm.

testimony, the notes of others who assisted in

the survey, including Quenboe and the three

men whom he employed, and he does not show

himself qualified to testify with reference to the

lines, distances, measurements, etc., that ap-

pear on the map. And also, on the further

ground that the map does not show the shaft

on the Irishman No. 1 Lode Claim, which is

the actual question in controversy here so far

as this particular testimony now being offered

is concerned, the issue being straight between

the parties now that this shaft, so far as the

defendants contend is located on the Wasp, and

plaintiff contends the location is on the Irish-

man No. 1.

Mr. TAYLOR: Before the ruling I would

like to ask the witness a question. You say that

the stakes fi'om which this survey was made

was given you by Mr. Pilgrim ?

A: Yes sir, he was out tliere.

Q : And did you ask him whether that stake

was the true corner of the claim in question?

A : I had no way of ascertaining that. [190]

Q : Not even from the initial post or initial

notice ?

A: No.

Mr. TAYLOR: We object to the map on the

ground that it is immaterial and irrelevant and

self-serving.

The COURT: The map truly represents the

condition on the ground as you found it?
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A: Yes, sir.

The COURT: Except you took two corners

from previous surveys, and those are not made
from your individual knowledge?

A: No.

The COURT: But the rest of the map was
checked by you?

A : It was.

The COURT: The map will be received in

evidence. The objection is overruled and excep-

tion allowed.

That from the said map, witness testified as follows

:

That the shaft was 97 feet; that the distance from

the drift up to the top of the stope in the farthest

place. Chute No. 4, was around 65 feet; that the

pitch of Chute No. 4 was about 35 feet up to 60 feet

out ; that the stope, or Chute No. 4 runs in a west-

erly direction 35 feet and goes up in the air. That

from the top of the stope it was approximately 62

feet from the surface. That the vein showed up at

the top of the stope and its condition seemed to be

very much broken, out there at that point (point-

ing on the map). Whereupon, he was asked:

Q : And does all of this workings, the top of

all of these workings that you surveyed there,

is it all over beyond the side line of the Irish-

man No. 1 Lode Claim that you have testified

about ?

A: Except this purported line of the Irish-

man No. 1—except this northeast end, a very

small portion is on the east side of that line.
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Q: All of that is on the east side, this por-

tion in here?

A : Yes, the rest was on the west side.

Q: That would be all on the claim that is

supposed to be the Wasp?
A: I presume so.

That he did not see any faults, but that they prob-

ably followed the strike of the vein with their drift

and that there would be a slight variation in that

strike; that the general direction of the strike

would be north of east and west of south. [191]

Upon
Cross-Examination

By Mr. Taylor,

witness testified in substance as follows:

That (measuring on the map) the total length of

the drift was found to be 215 feet, on a direct line

from the bottom of the tunnel; that he measured

this portion of the tunnel or drift from the bottom

of the shaft (showing on map) and that it was

found to be 30 feet.

That Mr. Pilgrim showed him some stakes and a

tree which purported to be at the end of that line

(indicating on map) ; that lie could not remember

any writing on the tree, as he could not locate his

notes that he had taken down. That he went through

all the stopes; that the vein on those stopes was

where they quit stoping at the top, Stope or Shoot

No. 4; that he saw^ no broken ore, only in the vein

at the top of the stope; that the vein did not im-

press him as being very w^ide, just a few inches.
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That the tunnel was just high enough to clear your

head, around six feet, and about the same width;

that the roof was well timbered almost all the way,

the walls being of rock.

That the next time he went out on the ground was

October 6, 1934, when he tied this stake with this

tree (indicating) and that new stake there. That he

took notice of what was written on the new stake at

that time, but that he could not remember, as he did

not know where his notes were. That the stake just

below the road, from the old cabin that sets near it,

was marked Northwest corner Irishman No. 2 ; that

he could not remember what was on the stake ; that

it was a small pole with a flag on it. That he did not

see any stake of the Irishman No. 1. That the stake

that he assumed was the corner of the Irislmian

No. 1 was the stake or tree that Mr. Pilgrim had

shown to him.

By Mr. CLEGG:
That witness had not been out there since October,

1934; that he did not have the notes which showed

the markings on the stakes, but that he did have the

notes of the under-groimd survey. That the general

strike of the vein was east of north on the north

and west of south on the south end. He was further

asked: [192]

Q: * " * you don't know from the extent of

your explorations and survey where the top or

apex of that vein was that you saw down in the

workings of this Grant-Mutchler ground?

A : I don't know where the apex of that vein

is except that it is beyond this point. It is
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beyond any point that was uncovered at that

time.

That the only veins that he remembered having

seen in the tunnel, he did not know whether they

were on the east side or west side of the tunnel;

that if there is another shaft on the Irishman No.

1 he knows nothing about it, not having investi-

gated it; that he knows nothing about any other

vein in this vicinity other than this vein that he

found in the under-ground workings of the Grant-

Mutchler shaft. That in the approximate distance

of 67 feet, there would be plenty of room for this

vein to go one way or the other, although he did not

know which it twisted or bent, and that he would

not say that the top of the vein was at the end of

shoot No. 4; and imless further development were

carried on, it would be impossible for anyone to

say where the apex of that vein lay. Then, witness

was asked:

Q * * * Now, were you apprised while you

were out there making the survey that there

was some controversy about where the line actu-

ally should be as the claims were originally

located ?

A. I was.

Q. Was Mr. Pilgrim there at the time, or

who was there that talked to you ?

A. Mr. Pilgrim took me out there and

showed me these points.



Edna G. Pilgrim 259

(Testimony of Irving McK. Reed.)

That the shaft runs in a northeasterly direction,

or the tunnel from the l)ottom of the shaft foi' a

distance of 30 feet. That witness went back to the

property in October, 1934, in order to tie in the

cabin and the work in there (indicating on the

map), and to finish up the work the men had done

and see whether it was correct.

Upon
Redirect Examination

By Mr. Hurley,

witness testified as follows: That the vein had a

tendency to flatten towards the southwest as you go

over, he said, from the cross sections of these shafts.

That the vein rises right with the hill. When asked

if, in his best opinion, witness thought that there

would be any chance for this vein to dip right

around and dip back, into the Irishman No. 1

claim, turn over and drop back in this way (indi-

cating), considering the drift or the dip of the vein

as he found it from the bottom of the drift up to

the top where he went, he replied that he did not

think so. When asked: [193]

Q. Do you think it would be possible to do

it before it came to the top of bedrock?

Witness replied

:

A. I don't know where the top of bedrock is.

Q. Do you think it would be possible to do

before it got to the surface of the ground?

A. It is possible.
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Q. Is it probable?

A. I don't think it is probable.

Q. Suppose there was 40 or 50 feet of muck
above the surface of bedrock, could it do it then ?

A. I doubt it very much.*******
Q. Haven't you seen veins there (on Eva

Creek) just about exposed on the surface?

A. No, I haven't, not that I know of.

Mr. TAYLOR: I think that you said on

your cross-examination, Mr. Reed, that you

hadn't seen that vein anywhere except on top

of that stope?

A. That is all, and also I saw it in the end

of this, just a stringer in the end of the drift.

I presume it was the same vein.

That he saw it at the end of the tunnel, at the

fact; that the rock was a schist and the vein was

quartz, a reddish stained quartz; that he did not

remember how wide it was. When asked what the

direction or strike of the vein was, he answered:

A. The strike was the same as the drift.

Q. What was the depth?

A. Well, that

Q. Or could you tell?

A. You could only tell from the stope.

That he considered the direction of these stopes

as indicating the dip of the vein, although he never

saw the vein.
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JOHN QUENBOE,

a witness for the plaintiff, testified in substance as

follows: That he lives in Fairbanks and has been

engaged in surveying since 1918. Witness was

handed a map marked plaintiff's Identification No.

2, and stated that he had made it from a survey

he made on the Irishman No. 1 Claim on Happy

Creek and that the map was correct according to the

measurements and lines and other things shown

thereon with respect to his survey. Whereupon said

map was offered in evidence as Plaintiff's Exhibit

No. 2, and was objected to as follows:

Mr. CLEGG: We object to this map, Your

Honor, on the ground that it purports to show

a portion of what is known as the Moonshine

Lode Claim and the south end line of the Irish-

man No. 1 Lode Claim and [194] and the north-

west corner of the Irishman No. 1, and is

marked, "Strip of ground in dispute." We ob-

ject to it on account of the statement that it

carries on the face of it, and on this purported

description of the southerly end line of the

Moonshine.

The COURT: The Court won't allow that

statement on the map.

Defendants were allowed an exception to the

receipt of this exhibit.*******
Witness was then asked by counsel for defendant

(concerning his survey) :

Q. From what point did you start?

A. I started from this point here.
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Q. What did you find at that point 1

A. Mr. Pilgrim told me he had his stake

there.

Q. Just an arbitrary point designated by

Mr. Pilgrim?

A. Yes, there was a birch tree there, and he

said he had a stake by that birch tree.

Q. Did you find a stake there?

A. No, sir. He said it was destroyed.

Q. You measured from that tree then ?

A. I measured from that tree down to this

stake.

Q. What is that stake supposed to be?

A. Mr. Pilgrim * * * he said he didn't know,

someone else had put it there.

Q. What was on that stake?

A. It was marked "Northwest corner Irish-

man No. 2.

That he saw another corner post (indicating on

map) which he said was the southeast corner of

the Irishman No. 1; that he thought he could re-

member reading a number one, but could not be

sure at that time; that Mr. Pilgrim said that was

his stake; that all he could make out plainly was

"Placer Sunshine No. 2". That the stake with the

Sunshine Placer sign on it was 506.1 feet from the

Irishman No. 2 stake; that the distance between

the Northwest Corner of Irishman No. 2 and the

Southeast corner of the Washington Lode would

be about 656 feet ; to which he was asked

:
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Q. How did you arrive—what do these lines

indicate that yon put on since you came into

court ?

A. That's what I don't know. I found a

certain point here from the road. I don't know
what it is.

Q. You don't know what it means'?

A. No, sir. [195]

Q. You just did that at Mr. Hurley's sug-

gestion ?

A. Yes, sir.

That he did not survey in the vicinity of the

Northwest corner of the Irishman No. 1 ; that he

never went down to that corner; that he did not

even know where it was; that the object of this

map was to designate, according to Mr. Pilgrim's

ideas, a strip of land which was in dispute between

him and Mr. Grant. That in measuring the south

end line of the Moonshine claim, he took Mr. Pil-

grim's word for it as to where the southwest and

southeast corner posts ought to be. That he found

only one post (indicating on map) marked Moon-

shine Claim; that that post was the only one hav-

ing markings on it ; that he did not know who put

the marks on it, nor what was on it, nor who put

the stake down, nor how long it had been there;

that it was merely what Mr. Pilgrim said was the

stake. Whereupon, he was asked

:

Q. Now, did you know at that time that this

claim called its end line 600 feet distant?
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A. Yes, sir, Mr. Pilgrim had that on his

map.

Q. But when you measured between the

posts Pilgrim showed you it only measured up

to 504 feet?

A. Yes, sir.

Q. You didn't get any information from

anybody else about these particular stakes ex-

cept Pilgrim?

A. No, sir.

That this was done in the early summertime of

last year (1934). That in reality, he did not see any

Moonshine stake at all, that Mr. Pilgrim told him

about.

HENRY JOESTING,

a witness for the plaintiff, testified in substance

as follows : That he resides at College, Alaska ; that

his profession is geologist and that his business at

present is Instructor of Civil Egineering at the

University of Alaska, teaching survejdng, trigo-

nometry and elementary algebra, and two different

types of chemistry. That he and Mr. Lyle worked

under the direction of Mr. Reed, surveying on the

Irishman No. Lode Claim. That he drew part of

the map admitted in evidence and marked Plain-

tiff's Exhibit No. 3, partly from the data he ob-

tained and partly from the data of the others. That
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he was clear to the top of the stopes; That the

formation at the top of the stopes was somewhat

broken up and crushed; that [196] all the veins in

that vicinity of the country are small, and that that

vein did not look like much of a vein to him, but

that at the ends of the stopes he saw vein material

;

that the vein material was, roughly speaking, a foot

wide. That he had no considerable familiarity with

the veins or lodes as they exist out on Ester

Dome. That he and Mr. Lyle were interested in

accumulating all the data that would be necessary

in making a picture of these workings on paper

accurately. That the only shaft he went down was

the Grant & Mutchler shaft.

Q. What was the pitch of that vein as you

observed it there ?

A. At the different points it would be as

shown in these sections on the various shoots.

Q. At the bottom of the map ?

A. Yes.

Q. They correctly show the pitch of the

vein, do they, in the different shoots ?

A. That correctly shows the pitch of the

vein where the vein has been worked out, and

consequently would show the pitch of the vein.
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E. H. STROECKER,

a witness for plaintiff, testified as follows: That

he is the President of the First National Bank of

Fairbanks; that when he was asked to state the

amount that he received from Grant, George

Mutchler, Dave Mutchler, and Jack Mutchler in

gold after September, 1932, up to the present time

(October, 1935) the following occurred:

Mr. TAYLOR: To which we object on the

ground that it is incompetent, irrelevant and

immaterial at this time.

The COURT: Overruled. Exception allowed.

That the bank purchaser five lots from the said

defendants, the dates and amounts being as follows

:

October 21, 1930, $3,230.74; June 11, 1934. $19,-

361.76; June 11, 1934, $14,729.49; September 21,

1934, $8,305.64; and August 24, 1935, $12,634.68,

making a total of $58,262.31 ; that he thought they

were mining on theii* claims on Ester Dome from

his conversation with them, but that he had not

seen them mining out there.

WM. N. GROWDEN,

a witness for plaintiff, testified as follows: That

his official position is United States Commissioner

and Recorder for Fairbanks Precinct. He was asked

to turn to Volume 26 of Deeds, Page 207, and found

a deed recorded there from H. N. Macoml) to O. M.

Grant, as Instrument No. 723176. He was asked to
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turn to page 342 of the same volume of Record of

Deeds, and found there, as Instrument No. 73237,

a deed between O. M. Grant and Jack Mutchler.

The reading of both deeds was waived by the

Court at that, an exception reserved, and the two

deeds to be admitted as Plaintiff's Exhibits 10

and 11.

At this time, Mr. Taylor made the following mo-

tion:

MOTION FOR DISMISSAL. [197]

Mr. TAYLOR : At this time the defendant, O.

M. Grant, moves for a dismissal of this action

and for non-suit, upon the groimds: First, that

the proper, necessary parties are not before the

Court, and that adjudication of this action can-

not be determined at this time on the evidence

before the Court. Second, that the evidence ad-

duced by plaintiff is inadequate and insufficient

to support the allegations of the complaint on

either the first or second cause of action.

Mr. CLEGG: If your Honor please, I would

like to avail myself of the benefit of Mr. Tay-

lor's motion.*******
The COURT : The record may show the cli-

ents represented by Mr. Clegg join in this mo-

tion.

Mr. CLEGG : And we ask the Court to grant

a non-suit in behalf of the defendants under
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the provisions of Section 3876 of our code, part

of which reads as follows :

'

' Whenever upon the

trial it is determined that the plaintiff is not

entitled to the relief claimed, or any part there-

of, a judgment shall be given dismissing the

action." Our motion is based upon the insuffici-

ency of the proof tendered by the plaintiff to

sustain the allegations of the complaint either

as to the first cause of action or as to the second

cause of action.

The COURT : The Court knows that the evi-

dence in this case is not so very satisfactory and

I would like to have it much more clear. I be-

lieve, however, that the motion for non-suit

should be denied, and I am denying the motion

for non-suit.

Mr. TAYLOR : Note an exception.

Mr. CLEGG: We desire an exception, of

course, Your Honor,

All defendants were allowed an exception by

the Court.

DEFENDANTS' CASE IN CHIEF

O. M. GRANT,

one of the defendants, testified in behalf of defend-

ants in substance as follows:

I am sixty-nine years old and have mined and

prospected since I was 12 years old, and have pros-

pected in the vicinity of Happy Creek since 1926;
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that in 1928 Jack Donnelley sunk a placer shaft

looking for placer on the Irishman No. 2:

''And he found at the bottom of his shaft

when he got to bedrock a boulder of quartz

that looked to be vein quartz, and he let Mr.

Pilgrim know about it. He took it up to the

bunk house, that is the Elmes Gold Mining

Company's bunk house where Mr. Pilgrim was

in charge at that time of the Elmes Gold Min-

ing Company operations, and he showed it to

him, and he (Pilgrim) went down then and

staked Jack Donnelley 's ground for quartz, as

he understood and he told me."

That Pilgrim told me he had staked the Irishman

No. 2 and said if I would go down there and put a

shaft to bedrock, clean out the old shaft and make

a discovery, he would give me a half interest. I did

not accept this proposition until the following Fall

when Pilgrim agreed to furnish a man to work

with me. This old shaft was on the South end line

of the Irishman No. 2 and on the North end line

of No. 1, 45 feet from the center line West. When I

got down 50 feet in this shaft, it [198] caved in on

me and the man Pilgrim furnished wouldn't work

there any more. Pilgrim hired three more men in

succession to help me until I got down 98 feet to

bedrock. I drifted 29 feet west on bedrock and

found nothing; then I drifted East and after I got

in 7 or 8 feet. Pilgrim came to work with me, the

Elmes Gold Mining Company having gone bank-
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rupt. Pilgrim worked on the surface running the

hoist and I worked in the tunnel. I found a vein

about 17 feet east from the bottom of the shaft,

the strike of which Mr. Pilgrim took and told me
was 29 degrees w^est of north and 70 dip, and he

said he thought we were on the Ryan Lode and

that it was part of the Ryan Lode. He also said

we had better swing our South end line downhill

to get all we could of this vein because we had

already found the vein wasn't west as we had pros-

pected in that direction and found nothing.

The Irishman No. 1 and No. 2 had been staked

in June, 1928, I think, by Pilgrim and Charlie

Wheeler as the Dirty Irishman North and Dirty

Irishman South. Their initial post was 17 feet East

of that old shaft, right in the center of the end

line between the two claims now known as Irish-

man 1 and 2, and it is there today.

Pilgrim and I discussed that we better get all

we could of that vein that was there, the supposed

Ryan Lode, and before we went to swing our

South end line, Pilgrim scratched Charlie Wheeler's

name off the initial posts and I put mine on as I

had earned my half interest by making the dis-

covery. Those initial posts are still standing side

by side. We then went to the Southeast corner of

the Irishman No. 1 and Pilgrim said "Here's our

post all right" and he took that post and went

East down hill about 50 feet and drove it in and

I hammered it down. He then paced up the South
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end line of the Irishman No. 1 and I blazed the

trees behind him as we came up to the road.

"When we got up to the road, I should judge

about 15 feet he says, 'This is it.' I said, 'We'll

make this the corner', and I went forward to a

big birch tree that is there and blazed it on

three sides, which is right there now, and Mrs.

Pilgrim testified to the three blazes that was

on that post on that tree.

Q. Did you blaze the tree yourself?

A. I blazed that tree myself and that is my
blazes on that tree today, on that morning of

the 21st of November. He says, 'Hold on while

I get the post.' He went up above the road

about 25 feet, I should judge, into the brush

and came back down with a post, and he stood

it up against the birch tree and I [199] ham-

mered it down with the axe also.

Q. Now, what post was that f

A. That is the post that is there today,

nailed to the tree, the same as is there now and

it has been there ever since and it has never

been removed.

Q. You say it is nailed to the tree ?

A. I nailed it to the tree afterwards.

Q. How did you come to do that ?

A. I think it was about the 10th of May Mr.

Macomb came to my place and says, 'I can't

find my southeast corner stake. I can't find it

over there. It's gone.' I said, 'It is laying
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around somewhere. You had better go and

find it.'

Q. Who was Mr. Macomb ?

A. That is the man who owned the Wasp,

and this was the Wasp placer. He staked the

Wasp placer and he staked the Wasp quartz,

and he called them both Wasp.

Q. Covering the same ground?

A. The same ground.

Q. Go ahead with your narrative, Mr. Grant.

A. He then stood around there and I said,

'I'll go and try to find it for you. It must be

around there some place.' We both went to this

place about 200 feet from the Irishman corner

north, and looked around but there was no

stake. We couldn't find it. And I went over to

see if mine was there, Mrs. Pilgrim's and mine,

and it was laying down by that tree—laying

down alongside the tree. So I went home to the

boiler house and I got a spike nail and I came

there and spiked it to the tree, and that is how

it was spiked to the tree, and that is how it is

there to this day."

Q. And that stake is the same stake that Pil-

grim and I put down as the corner stake of the

Irishman No. 1. We worked on the Irishman No.

1 right along after that day. We siuik a new shaft

to work in, on the Irishman No. 1 about 65 feet

southeast from the Discovery shaft. We sunk it

down until we were just on top of bedrock and then

I quit and went to the Kantishna. I hired Pete
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Nickoloff to work for me while I was away and

when I returned Nickoloff kept on working. Mr.

Pilgrim quit working there on July 17, 1929. When
we milled up our ore it only ran $15.00 and we
went behind. We couldn't pay our bills and I

wanted Pilgrim to stay with me and get out some

more ore until we paid our bills and then quit if

he wanted to. He wouldn't do it. He told me he

wasn't going to work to pay bills, so he quit. I

hired NickolofP [200] to help me take out some ore

after Pilgrim quit and he agreed to take a chance

on his wages. We took out eighty odd tons of ore

and Pilgrim came back and helped mill that ore and

then he went away and never came back to work on

the property again. That was about October 1, 1929.

I worked the property after that and took in

Hugh Mathesen, George Bolin and Fred Deeming

in succession to help me. They worked with me on

a fifty-fifty basis but they never made wages. We
never took out enough to pay our expenses and they

quit. Deeming quit on March 28, 1932 and on

October 1, 1932, I made arrangements with George

Mutchler to go in with me. He agreed to furnish a

man to work with me doing some more prospecting

on the Irishman No. 1. In the meantime I pros-

pected, and drove cross-cuts and tried to block out

ore and in the Summer of 1931 after Bolin quit I

hit a fault and lost the ore. I prospected to October

1, 1932, trying to pick up that vein again and when

George Mutchler went in with me we abandoned
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that shaft and prospected to pick up the vein again

or to get a better vein. We sank several holes, one

on the line between the Irishman and the Wasp.

The Wasp is on the West side of the Irishman and

belonged to H. N. Macomb. We put the hole that

was on the line between the two claims down 41 feet,

and almost 90 feet directly East from that hole we

put down another hole 71 feet. We drifted between

these two holes and then drifted 48 feet south or

west of the hole we put down on the line and picked

up nothing so we quit. We drifted on the other

hole 170 feet East and found two little pieces of

ore that I got some colors out of. I then went to the

Kantishna and when I came back this hole had

caved in.

I had an agreement with H. N. Macomb, who

owned the Wasp, that I could go on his ground at

any time when I was prospecting down there. We
talked mining all the time and we were neighbors.

He told me if I didn't tind anything more on the

Irishman to go on the Wasp and prospect and if I

found anything there he would either sell or lease

it to me or we would both go in together and work

it. We talked it over almost every night. I didn't

want to go on Macomb's ground because I [201]

wanted to find a vein on our own ground. He had

made no discovery on his claim and there was noth-

ing to induce me to go there. The Mutchlers and I

quit working entirely on the Irishman in March,

1933, and later we started work on the Wasp, but

I am not sure of that exact date.
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We sunk several prospect holes on the Wasp, the

first one being about 40 feet West of the Irishman

line. We went down 51 feet and didn't find any-

thing but I drifted 10 or 15 feet west and picked

up some float and kept on drifting until we drifted

75 feet. I picked up a kidney vein that looked like

a vein to me. It was an entirely different structure

of mineralization and crystalization of quartz from

the original vein on the Irishman. We have been

working on the Wasp from that time until about

three days ago.

Macomb at that time was living about 100 feet

from my cabin. He was sick, alone, had no grub,

was down in bed, was broke. I went to see him two

or three times a day. He told me he had to have

some money and would like to sell his claim. I told

him I didn't have much money either and I said

I would see George Mutchler, and, if he wanted to

buy and go in with me, probably we would do it

between us. I saw Mutchler and he asked if it was

w^orth anything. I said "I don't know. He wants

$300.00 for it and the wood that's on it ought to be

worth that." We talked it over and George said

he would go see Macomb, which he did, and made

the deal to pay Macomb $300.00 for the claim. That

was on July 6, 1933, and we have been working on

the Wasp ever since. Our purchase of the Wasp was

not made secretly.

Macomb was a logger and cattleman before he

came to Alaska. He came over here from Anchorage
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with a team of horses and did hauling around

Happy Creek. He was 67 years old. He never mined

on Happy Creek. He sank one hole on the Wasp
claim about 27 feet deep.

I have seen Plaintiff's Exhibit 4, being a state-

ment of the expenses and the amount of gold taken

out of the Irishman. This statement was made up

as the result of a letter received by me from Mrs.

Pilgrim, in the following manner: I took my time

book to my attorney, Charles E. Taylor, and told

him to make up a statement of this amount [202]

and expenses in my time book, and I left it with

him and went away. He was busy and said he

would prepare it in a few days. I didn't instruct

him in any way about this statement, which was

my fault. I admit the fault and blunder. I did not

tell him when to start or when to stop on the ex-

pense statement. He asked me if all the ore was

milled up and I told him there were a few tons

left. I came back later and Mr. Taylor said the

statement was ready. I signed it without reading it.

I admit the blunder and I admit the fault that I

made. That statement contains more than the

amount of gold taken out of the Irishman. It con-

tains some 4 or 5 tons of ore that came out of the

Wasp. The Mutchlers and I never took any ore out

of the Irishman at all at any time. It was my fault

and if I have to be punished I'm entitled to it for

sending that wrong document and not attending to

my business. That statement gives an account of the
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work done by Grant and Mutchlers commencing in

October, 1932, and continuing down to Jnly, 1933.

All our work was done on the Irishman up until

May 14, 1933, and after that date all our work was

done on the Wasp.

Regarding Mr. Pilgrim's statement that I accused

him of trying to kill me, that arose in this manner

:

We were greatly troubled with poisonous gas in our

shaft. Each morning we dropped a can with a

lighted candle in it down the shaft hj a string. If

there was gas in the shaft the candle would go out

and we wouldn't attempt to go down to work. This

particular morning Pilgrim let the can down to

make the test and told Nickoloff and myself every-

thing w^as all right. I went down the ladder to work.

When I got by the intermediate level I dropped

into solid gas and it started to choke me. I held my
breath and didn't breathe any more until I got a

certain distance up the shaft. My lungs were full of

gas and it was all I could do to get to the top.

When I struck fresh air it almost knocked me out.

We had a quarrel right there. I asked Pilgrim why

he told me everything was clear and sent me down

there. I said, ''You just tried to kill me, that's

all." That's where he gets it from. [203]

Going back to the stakes of the Irishman No. 1,

I had occasion to see that stake nailed to the tree

at least once a month. It is about 15 feet below

the road on the east side of that birch tree and

it has not been moved since I put it there in 1930.
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When Pilgrim and Charles Wheeler located the

ground that is now covered by the Irishman No. 1

and No. 2, they didn't record those locations and

no discovery had ever been claimed by Donnelley,

Pilgrim or Wheeler on those locations. It was

just blanketed ground. That was the reason that

after I discovered some evidence of quartz float

there, Pilgrim and I staked the Irishman 1 and 2

in our names. No question has ever arisen as to

the location of any of the stakes except this par-

ticular one on the Southwest corner of the Irishman

No. 1. I made the markings on that particular

stake. I wrote out in full Southwest corner of

Irishman No. 2. There was no writing on it when

1 picked it off the ground as testified before. I put

No. 2 on it because I thought that claim was No.

2 and the other claim was No. 1 and I worked on

it for six years thinking I was working on the

Irishman No. 2. I didn't discover it was No. 1

until this trouble came up and I went to the rec-

ords and fomid out that when Pilgrim made out

the location notice and recorded it that he changed

them around. So that is why I put No. 2 on that

stake, and it should have been No. 1. When Pil-

grim and I originally put up this Southwest corner

stake in question, we didn't write anything on it.

There was some writing on the stake already but

I didn't read it. He just pulled it up and brought

it down and placed it against the tree, and we

drove it in the ground and went home. I don't

know what was written on it or whose writing it
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was, but I understood it was Pilgrim's. I have

never moved any of the stakes of those two claims

since Pilgrim and I staked them. I have never

moved this Southwest corner stake of the Irish-

man No. 1 in controversy. All I ever did to it was

nail it to the tree in 1930 when I found it lying

on the ground, at the time I went do\vTi there at

the request of Macomb looking for a stake of his.

There have been a great many stakings of claims

in that vicinity since the time I nailed that stake

to the tree. I never at any time [204] had any

agent or employee of mine, or any person what-

soever, move this particular Southwest corner stake

of the Irishman No. 1 from the place where Pil-

grim and I placed it originally.

The negotiations between Macomb and myself

for the purchase of the Wasp took place some-

times in his cabin and sometimes in mine. He
was the one that brought the subject up and I

never had any idea of buying it until he suggested

it. The motive and reason that prompted me to

buy the claim from Macomb was that he was sick

and had no money and was hard up. He was my
friend and I was keeping him anyway and packing

grub to him all the time. Sometimes he was all

right and sometimes he was sick. He had liron-

chial and lung trouble and his heart was bad. Some-

times he could hardly move and I had to take care

of him. He died in September, 1934. When Macomb

kept suggesting that I buy this property, I went to
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see George Miitchler and I told him what Macomb
told me, that he wanted to sell his claim, as before

testified. At that time Macomb was sick abed in

his cabin. George Mutchler went over and made
the deal to pay $300.00 for the claim. On July

6 Mutchler came out from town and took Macomb
in and the deed from Macomb to us was made out

by J. G. Rivers, whose office was on the ground

floor of the Empress Theatre Building in Fair-

banks. Dan McDonald and Rivers were present

at the time, as well as Mutchler, Macomb and my-

self. The deed was placed in the bank until we
finished paying for the property. We paid $50.00

then and George Mutchler finished paying the bal-

ance while I was in the States that Fall, and the

deed was delivered to him. There was an agree-

ment in writing about placing the deed in escrow

in the bank. At the time of this purchase of the

Wasp from Macomb I never had any idea of pro-

tecting any interest I had in the Irishman No. 1,

and it was a shock to me when I found out they

were claiming that. I knew nothing about it and

1 had no idea whatever of defrauding Mrs. Pilgrim,

the plaintiff in this case, of any rights she had in

the Irishman No. 1 or in the Wasp claim we were

going to purchase.

I had given George Mutchler, David Mutchler

and John Mutchler an option to purchase a half

of my interest in the Irishman No. 1 and [205]

2 for $1,500.00, payable $300.00 cash and the bal-

ance when the money came out of the Irishman.
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When Macomb first staked the gromid inchided

in the Wasp lode claim he staked it as a placer

claim, 1320 feet long and 660 feet wide. Later he

staked it as a quartz claim but he did not extend

the length of his claim. He adopted the placer

claim stakes as the stakes of the quartz claim.

Cross Examination

The Mutchlers and I first started operations on

the Irishman No. 1 on October 1, 1932, after I had

sold them a half interest in my half of the Irish-

man 1 and 2, and we continued those operations

until May 14, 1933, when we quit the Irishman 1

entirely. Then I went down to work on the Wasp.

The Mutchlers weren't working with me there but

they hired a man to work with me. At that time

the Mutchlers and I had no arrangements with

Macomb. We started prospecting there and sunk

a hole about 40 feet from the Irishman West line

and about 600 or 700 feet from the Southwest corner

of the Irishman No. 1. We put down three shafts

and took ore from one, that is, I took about 5 or

6 tons of float from the first prospect hole. That

was in May and June, 1933. That float was milled

later along mth the rest. The second shaft was

North of the first one about 12 or 15 feet and it

was completed August 28, 1933. I sank that shaft

doTvai 100 feet and drifted 16 feet North and 16

feet South. I don't believe I have got the full

amount of ore taken out of that shaft but I can

get it from the bookkeeper at Henderson's where
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the ore was milled. Approximately there were 63

tons the first time.

Q. Was that all the ore that you took out

of this second shaft?

Mr. TAYLOR: Just a moment. You are

speaking now of the shaft on the Wasp?
A. On the Wasp.

Mr. TAYLOR: We object on the ground that

it is incompetent, irrelevant and immaterial.

The COURT: Objection is overruled. Ex-

ception allowed.

I think we took 525 tons out of the second shaft

but I will have to look up the dates, but I think

that was in part of 1933 and part of [206] 1934.

In August and September, 1934, we took out about

200 tons and during the Winter of 1934 and 1935

we took out 229 tons. This last lot of ore was

milled at Nickoloff's mill.

Q. And after it was milled what did you

do with the gold?

Mr. TAYLOR: We object to that on the

ground that it is incompetent, irrelevant and

' immaterial, and showing that this last work was

done after the commencement of this action.

The COURT: I think the objection will be

sustained unless there is some particular rea-

son why you should have it in this case.

Mr. HURLEY : I think your Honor, we have

a right to an accoimting up to the date of the

trial.
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The COURT: I doubt it.

Mr. HURLEY: I have some authorities to

that effect.

The COURT : It is your contention that you

have a right to an accounting up to the date

of the trial?

Mr. HURLEY: Yes, Your Honor. I am
quite sure there is a decision to that effect.

The COURT : It will do no harm to admit

this evidence then.

Mr. TAYLOR: We would like an exception.

All the gold recovered from ore extracted by

Grant and Mutchlers came out of this second shaft

on the Wasp, the working shaft. We took our

3 or 4 tons out of the first shaft and that was

sent to the mill along with the first ore from our

second shaft, and made up part of this 63 tons,

which was the first ore we milled. The ore in

the first shaft was silica, quartz ore, and we found

it 115 feet west from the Irishman line, in a drift

that I drove following the float. That vein was

about 2 inches wide on one end and about 8 or 10

inches on the other. This first shaft was nothing

but a prospect hole and the second shaft was our

working shaft. I put down two prospect holes

before putting down the working shaft. The first

one I finished in May, 1933, and found nothing in

it and quit. It was right at the corner of the

boiler house, and, as I said before, about 40 feet

West from the Irishman line. We then sank an-
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other prospect hole about 16 or 18 feet from the

first one. It was out of this hole that we took the

3 or 4 tons of float ore that we found on top of

bedrock. The third hole w^as the working shaft

which we started in July, 1933. The working shaft

is 7I/2 by 6 feet and 100 feet deep, 50 feet to bed-

rock and then 50 feet down through solid rock.

When we got to the bottom of that shaft we drifted

16 feet South and the vein started to come in. The

drift is now 200 feet long. The vein in its widest

place was [207] about 12 inches wide and it was

only a quarter of an inch wide where we hit it

from our working shaft. The vein in the discovery

shaft on the Irishman No. 1 would probably be

about 18 or 20 inches wide. Both veins are in shist

formation. That whole country is shist formation.

The vein on the Irishman dipped East and I think

the strike of that vein was North and South. It

was faulted. All the ore we took out of the Grant

and Mutchler working shaft was milled and the

gold therefrom was deposited in the First National

Bank of Fairbanks, Alaska. The amounts that the

witness Stroecker, President of the bank, gave

here the other day were correct.

Macomb came to me as many as ten different

times in 1932 and 1933 w^anting to sell me the Wasp
claim, and when we bought it we had taken some

ore out of the first prospect shaft. It cost $1500.00

to put down the working shaft on the Wasp. We



Ed7ia G. Pilgrim 285

(Testimony of O. M. Grant.)

might have found nothing when we got that shaft

down. There was no guarantee on my part that

there was anything down there at the bottom of

that shaft. I was willing to gamble on it. If

Macomb had not been in distress, the chances are

we wouldn't have bought it yet. The reason we
bought it was on account of my finding that vein

there, but if we hadn't found that vein, the Wasp
would have been worth $300.00 for the wood that

was on it. Macomb is now dead. After I put the

working shaft down was when we found out defi-

nitely there was a vein on the Wasp. That vein

might not be the same vein as the vein that I found

on the surface of bedrock. I never connected them

up, and don't know. The holes I put down on the

Wasp were put down on what I thought was the

strike of the vein I foimd on bedrock.

Q. And if you know the strike of a vein,

and the direction it is running, and you have

already gone down and found ore on it, and

you wanted to strike that vein again you would

try to determine where that vein ran and go

down and sink on it, wouldn't you?

A. Yes, I have been doing that on the Irish-

man right along.

Pilgrim never tried to find any vein on the Irish-

man. I don't know why he staked the ground. He
made no attempt to do any sinking. He merely

blanketed the ground. He told me he would give

me a half interest in the ground if I would make
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a discovery, and I finally went in with liim and

made a discovery. The North claim (Irishman No.

2) was called the Dirty Irishman North and the

South claim (Irishman No. 1) was called the Dirty

Irishman South and the initial stake had Wheeler's

and [208] Pilgrim's names on it. I wrote my name

on the initial post in place of Wheeler's but I

don't know whether I ever signed the location no-

tice that was recorded.

Plaintiff offered in evidence location Notice

of Irishman No. 1, which was admitted as

Plaintiff's Exhibit 12, and location notice of

Irishman No. 2, which was admitted, over de-

fendants' objection, as Plaintiff's Exhibit 13.

After Pilgrim and I staked these two claims, we

staked another quartz claim sometime in December

known as the Gold Lode. We had made no dis-

covery when we staked the Gold Lode. We staked

that claim to connect, to get all the ground we

could. We thought we might have an opportunity

to catch the Mohawk vein which was supposed

to come through there. It is not a fact that after

we made a discovery on the Irishman we staked the

Gold Lode because we thought from the strike of

the Irishman vein that it would go on out beyond

the boundary of the Irishman. That was not my
intention." I let that claim go and never bothered

with it.

Q. And doesn't the Gold Lode No. 1 join

on the south end of the Irishman No. 1?
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Mr. TAYLOR: We object to that, if the

court please, as incompetent, irrelevant and

immaterial, and not proper cross-examination.

There was nothing said about the Gold Tjode

and it isn't material here at all.

The COURT: Objection overruled.

Mr. TAYLOR: Exception.

The Gold Lode joins the Irishman No. 1 on the

South end for about 300 feet. When we staked

the Gold Lode we knew exactly where the side

and end lines of the Ii'ishman claims were and the

lines of the Gold Lode should run the same direc-

tion exactly as the Irishman lines from the stak-

ing we did. The lines of the Gold Lode should run

parellel to the lines of the Irishman.

I again state that I did not read before signing

Plaintiff's Exhibit 4. This was laid before me by

Mr. Taylor on his desk and I signed it. As I

stated before, I took my time book in to Mr. Taylor

and told him to send a statement to Mrs. Pilgrim

of the bills and expenses of the workings of the

Irishman No. 1 and 2. I left it with him and went

home. He said he would fix it later. I gave him

no [209] instructions as to how far to go or where

to finish and he asked me if I had all my ore

milled and I told him that I had a few tons left.

Later I came in and the document was prepared

and I signed it just as it was and if I done wrong

I am willing to suffer. I made the blunder and it

was my mistake. I found out the mistake after
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I sent it to Mrs. Pilgi'im. I went to Mr. Taylor

a few days after I found out my mistake and I

told Mr. Taylor to notify her of my mistake and

he prejDared a letter and sent it to Mrs. Pilgrim.

Q. You found it out?

A. Yes.

Q. What did you do about it?

A. I told Mr. Taylor to notify her.

Q. Of what?

A. Of my mistake.

Q. Told him to notify her as to how that

mistake happened?

A. Yes.

Q. And did he prepare a letter according

to your instructions?

A. I guess so.

Q. What?
A. Yes.

It was in 1932 that Macomb and I had a verbal

agreement that any time I didn't want to prospect

any more on the Irishman, I could move over on

the Wasp and work, and he said if I found any-

thing he would lease it to me or sell it to me or

I could go in and work with him. I later accepted

his offer sometime in May, 1933, when I went on

the Wasp to prospect it, and he knew I was work-

ing there. He was glad to get me on there. I

made no deal for the purchase of the Wasp with

Macomb myself. I told him I would see George

Mutchler and if Mutchler was willing, we would
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make the deal. George Miitchler and I were pres-

ent with Macomb on July 6th, 1933, when I told

him we would pay him $300.00 and when he said

he would accept that. That was the first time

I told him definitely and that was the first time he

knew he was going to sell to us. I never said any-

thing to Mrs. Pilgrim about this sale or anybody

else until it was made.

Pilgrim and I put our names on the Irislmian

stakes after we had found the Irishman vein that I

have described before. We then went to the South-

east corner of the Irishman No. 1, which I then

thought was No. 2, and we moved that stake down-

hill about 50 feet for the purpose of catching the

Ryan Lode. It was necessary to swing our lines,

we decided, after discussing it, in order to be sure

that we had the vein we were locating as near the

center of the claim as we could and be on the

Ryan Lode because we knew that if it was the

Ryan Lode, it was bound to lay East from us. We
had the bottom of the shaft prospected to where I

drove the 29 foot tunnel uphill West and we

knew there was no vein there, so we agreed that

the Ryan Lode should lay over East of [210] us.

The Ryan Lode consists of nothing but stringers

from 4 inches to 12 inches wide with shist between

them. It was not a big vein at all.

Q. How far away is the Ryan Lode at its

nearest point to where you made your discovery

on the Irishman?

A. About a mile and a half.
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Q. How wide is tlie Ryan Lode up there ?

A. The Ryan Lode is about 75 feet wide.

Q. And Mr. Pilgrim thought that this 6

inch vein that you had found down there on

the Irishman was the Ryan Lode?

A. We thought w^e had struck the edge of

the Ryan Lode because we knew if it was the

Ryan Lode it was found to lay east from us,

any part of it. We had the bottom of that

ground prospected from that vein to where I

drove the 29 foot tunnel up hill. We knew there

was no vein on there, and if it was possible,

we discussed it, the Ryan Lode should lay

over east of us. That was the reason.

The Ryan Lode was in a Southerly direction from

the vein we found. After we moved the Southeast

corner stake Mr. Pilgrim paced the South end line

up ahead of me toward the road and I came behind

him and blazed the trees as I went along. When we

got to the road I told liim that was the distance

and I went to a birch tree there and said, "We'll

make this tree the corner", and I blazed it on three

sides and the blazes are there yet. Pilgrim said,

"Hold on a minute and 111 get a post." • He went

into the brush about 25 feet and brought a post

and stood it b,y the tree and I pomided it down.

We moved no other stakes. I did not know the

measurement between those two stakes before they

were moved and I don't know how wide the claim

was before. At the time we moved those stakes
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Pilgrim owned the Moonshine claim West of the

Irishman No. 1 (now known as the Wasp) and

to gei as much to the East as we could with the

Irishman No. 1, we ran the claim down East 50 feet.

At that time all I knew about the strike of the

Irishman vein was what Pilgrim told me.

There is a high pole wdth a white flag on it at

what I claim is the Southwest corner of the Irish-

man No. 1, which was put up September 20, 1933,

in order that we would be able to sight from there

to the Northwest and to the Southwest corners, as

both corners are in hollows.

I nailed the Southwest corner stake to the post

in May, 1930. There was hardly any writing on

it then, and I put the writing on it when I nailed

it to the tree. Pilgrim was not there at that time.

I remember when Pilgrim started to build a

cabin sometime in 1930. When I came back from

the Kantishna that year he had a few logs rolled

up about 5 feet high. At that time Macomb was

claiming the Moonshine as the Wasp claim.

Q. Had Macomb filed over Earl's Moonshine

' claim at that time?

A. Before that, yes.

Q. He had filed before that?

A. Yes, he staked the Moonshine before that.

Q. He staked it as the Wasp?
A. He staked it as the Wasp.

Q. That was before 1930?

A. That was before 1930.
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Q. So that at the time Earl started this

cabin Macomb was claiming at that time the

Wasp claim?

Mr. TAYLOR: We object on the ground that

it is incompetent, irrelevant and immaterial,

and not proper cross examination. Nothing was

testified to about that on direct examination.

The COURT: Objection overruled. Allow

exception.

A. Yes.

Q. And he claimed it and held it until it

was transferred to you and the Mutchler Broth-

ers?

A. Yes. [211]

Redirect Examination

Referring to the shafts I sank on the Wasp, I

found nothing at all in the first prospect hole that

I put down in May, 1933, and I quit [211] it. I

was down about 47 feet. Then I sank another shaft

about 40 feet West of the Irishman line and went

down about 50 feet. I drifted in the bottom of the

second shaft in a Westerly direction and found

some float, and I kept on drifting. After drifting

75 feet I found a stringer or vein. It seemed to

be in place. I gathered up all the loose ore I could

find and brought it to the surface. I thought the

strike of that vein was North and South, although

I had no instruments on it. Then I put down the

third shaft, the present working shaft, which is

about 18 feet from the second shaft. I had to put
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it where it is on account of the close proximity of

the Government road, although that isn't where I

wanted to put it. I had to go further East than I

planned because I couldn't put my cables and gin

poles in there to cross the road, and there was a

gulch there that I wanted to put my waste in, so

that was the only suitable place I could put that

shaft down. When I got down about 20 or 30

feet and could no longer hoist by hand, I built the

boiler house and put up an engine. It was 100

feet to the bottom of the shaft, although I went

6 or 7 feet lower so I could timber in there and

frame up my bucket hole. I didn't find anything

on the bottom of the working shaft and I started

to drift North and South. I drifted 16 feet South

before I found any indications of a vein. There

1 found a very small stringer, which wasn't in

place, and which panned about $10.00 or $15.00. I

thought it was in place then but it developed after-

wards that it was faulted.

In my prospecting I generally sink vertical shafts

and not incline shafts, the latter being too expen-

sive. I then crosscut and drive my levels off that

and bring everything to that level and hoist the

dirt. That is my method of mining.

I have dug ninety-odd holes on Easter Dome out-

side of the work I have done on the Irishman 1 and

2 and the Wasp, and on them I have sunk 7 shafts.

The deepest is 170 feet and the shallowest 40 feet.

I have drifted about 1400 feet on the Irishman No.

1 and Wasp, all dead work, without getting any
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ore, in order to try to find a vein. That's all I

have been doing the last seven years. I have sunk

12 or 15 holes on [212] nearly every vein on Sheep

Creek and all over Easter Dome, and on other

claims. I have two veins traced on the Airplane

and I put down 14 holes in 1200 feet. The 170

foot hole on the Irishman No. 1 that I mentioned

is the one Farrell is working out of now.

The vein I struck when I drifted 16 feet from

the bottom of our working shaft had a strike of

about North and South and a dip of about 25 or

30 degrees from the horizontal. That was not the

apex of that vein that I struck. It was white,

hard ore, like bull quartz, very glassy. I thought

it was just a kidney of bull quartz but I found

some gold in it. It was not the same kind of quartz

that I found in the discovery shaft on the Irish-

man No. 1. That quartz on the Irishman was

crushed, cemented quartz with considerable lime

in it. It is dark and full of iron. This glassy

quartz has a different crystallization. They were

not the same veins.

This document I am now shown is an option

agreement between Macomb, George Mutchler and

myself for the purchase of the Wasp. That is

Macomb's signature, which I am familiar with.

The option agreement referred to was of-

fered and admitted in evidence and marked

Defendants' Exhibit B, without objection from

counsel for plaintiff.
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The fact is we first took an option from Macomb
in favor of George Mutchler and myself and paid

him $50.00 and agreed to pay him $250.00 more on

October 1st. We paid the $300.00 in all and got

Macomb's receipt and the bank surrendered the

deed to George Mutchler.

Recross Examination

We agreed to pay $300.00 to Macomb for the

claim but we didn't have enough money to pay it

all at that time so we paid him $50.00 down and

the balance October 1st, and to secure Macomb we

put a deed in escrow in the bank, and if we didn't

pay the $250.00, we forfeited the $50.00 and he

got back the deed.

I did not have the working shaft dowm at the

time we finished paying Macomb. We did not com-

plete the shaft until October 28, 1933. George

Mutchler paid the $250.00. I was not here at the

time. I went [213] to Seattle, Washington, on

October 1st that year. By the time we completed

the shaft we had taken out 60 tons of ore which

ran a little over $50.00 a ton, which is considered

workable ore in this camp.

Q. You took out a little over 60 tons, and

if you had taken out exactly 60 tons and re-

ceived just exactly $3000.00 it would be just

exactly $50, wouldn't it?

A. Yes, about that.

Q. So when you finally got the deed from

Macomb you knew there was some very good
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ore there, didn't you, when you finally com-

pleted the deal?

A. Yes, sure, we knew what ore we had,

certainly.

Q. And it was very good ore, wasn't it?

A. That isn't very rich ore, no.

Q. It is considered very good in this camp,

isn't it?

A. Yes, workable ore.

Q. And you can work it at a profit, can't

you?

A. It depends on the conditions a whole lot.

You might not make very much out of it but

that depends on the conditions of mining. You
might not make very much out of it at that.

Q. And when the final payment was made

you had all of this good ore out, this $50.00

a ton ore?

A. We had it all out, sure.

Q. Notwithstanding that you hadn't found

your $50 ore, or any other good ore there at all,

you still would have gone ahead and paid Ma-

comb $250.00 just the same, wouldn't you?

A. I think so. It was just a little money.

$250 was too little money to overlook. Suppos-

ing we didn't get anything. You are into pay

and out of pay. There is no guarantee of good

ore in mining.

(Witness excused)
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E. F. WANN,

testified in behalf of defendants in substance as

follows

:

Direct Examination

I have been a mining engineer for twenty-nine

years and I have followed that business all the way
from Alaska to Mexico on the West Coast. I have

done nearly everything in the mining line, both

quartz and placer. I am employed by the United

States Smelting Company at the present time. I

have done a great deal of underground surveying

from time to time.

I am acquainted with the Irishman No. 1 and

the Wasp Lode Claims on Happy Creek slope. I

made a check survey of some of the Irishman lines,

and especially the Irishman West line in October

1934, a close survey. I also made an underground

survey of the workings of the Wasp claim.

Defendants' Exhibit C for Identification (De-

fendants' Exhibit C) is a survey of the lines of

the Wasp and Irishman No. 1. I made the map
on March 20, 1935, from my field notes and this

shows both claims as I found them from my survey.

On cross examination re Defendants' Exhibit C
for Identification, witness testified, in substance,

as follows : The Southwest corner post of the Irish-

man No. 1 was pointed out to me by Mr. Grant

but I didn't pay any attention to the markings on

it. This map shows the Southwest [214] corner

post as shown to me by Mr. Grant. I satisfied my-

self from the other posts that they were properly
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marked. Mr. Grant wasn't with me at the time I

ran the other corners. I did not look at the mark-

ings on the Southwest corner post of the Irishman

No. 1 because I didn't think it was necessary. Mr.

Grant said it was the Southwest corner post. At

the time I made this survey I did not know where

the disputed area was or what posts were in the

disputed area. I knew, however, that there was a

dispute about the Irishman and Wasp claims and

about the West line of the Irishman. I accepted

Grant's statement that the post he showed me was

the Southwest corner post of the Irishman as shown

on that map. The post marked comer 3 is the

third corner post of the Wasp, which was put there

by Macomb, as it had his name on it. There is noth-

ing else on the map based on information fur-

nished me by Mr. Grant or anyone else. The other

posts shown on the map are marked according to

the marks I found on them.

Continuing

Direct Examination,

Avitness testified as follows:

The map referred to was offered and ad-

mitted in evidence and marked Defendant's

Exhibit C, without objection from counsel for

plaintiff.

The discovery shaft between the Irishman No. 1

and 2 is shown on the line at the uppermost part

of Defendants' Exhibit C. It is located about 5
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or 6 feet from the center end line of each of those

claims, as I have it in the survey. I was not down

that shaft because it was full of water. The con-

nection from that shaft to another shaft marked

on the map is the imderground drift on the upper

level. It is the underground drift from what is

now the working shaft and it extends over to the

North line of the Irishman No. 1 for a distance of

about 80 feet, as I surveyed it. I was down that

shaft and surveyed the upper level, which was 100

feet deep. On that level I found a drift running

Northeasterly and Southwesterly, extending 105

feet Southerly and about 80 feet Northerly. It

was stoped from that level up to the surface of the

solid formation. I saw a little of the vein at the

end of the drift. There were no other shafts on

the Irishman No. 1 that I know of. [215]

I went down a shaft on the Wasp which was

toward the Southwest corner just below the road.

That shaft was 97 feet from the collar to the bot-

tom of the drift. The drift extends Northerly and

Southerly. In a Northerly direction it measured

15.1 feet from the shaft to the turn where it begins

to raise and come back to an airway.

Referring to Plaintiff's Exhibit 3, that portion

of the drift extending in a northerly direction at

the bottom of the shaft marked on there upon a

scale of one inch to 10 feet does not seem to be

correct according to that scale. It seems too far

to the North. That distance as surveyed by me
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from the center of that shaft to the Northernmost

portion of that drift would be about 18 or 19 feet.

I made an underground survey of the Wasp Lode

and made a sketch map of it from my notes, and that

sketch correctly represents what I found under-

neath the surface on the Wasp within the limits

of the scale of a map that size.

Map referred to was offered and admitted

in evidence and marked Defendants' Exhibit D,

without objection.

On the Irishman No. 1 Claim I found the dip of

the vein to be to the Westward, varying from 60

to probably 75 degrees from the horizontal. I

noticed the nature of the ore in the Irishman No. 1

drift and also some that was on the dump. In

general it was quartz conglomerate. The vein was

very narrow where I saw it, probably 3 or 4 inches,

most of it had been stoped out.

The strike of the vein that I found on the Wasp
w^as rather irregular, but, in general, I gave it

North 16 degrees East, the general or average strike.

The vein was from 1 to 12 inches wide and the ore

is a light massive quartz, stained through the seams

and crevices with iron, a manganese stain, black

iron stain, rusty.

As a mining engineer and as a geologist, I have

done all kinds of work underground in actual min-

ing and as exploration engineer of the United

States Smelting C-ompany and the Kennecott Cop-

per Company, which requires geologic work, and
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I know the difference between different quartz and

formations of rock and ore, and I can say that

there is a great deal of difference between the rock

that I foimd on the Irishman [216] No. 1 and the

rock I found on the Wasp. I don't know the dif-

ference as to the content of metal but I do know

the difference in appearance. One is solid, mas-

sive quartz and one is crushed and recemented

quartz or quartz conglomerate.

The line shown on the map (Defts' Exhibit C)

between the two claims is the line from the South-

west corner of the Irishman No. 1 as sho\^^i me
by Mr. Grant to the post at the Northwest corner

of the Irishman No. 1. It is 2541/2 feet from the

Northwest corner of the Irishman to the original

discovery post and the Irishman shaft is 4 or 5 feet

from there. The stope on the Irishman vein is to

the eastward of the shaft. The strike of the Irish-

man vein is North 10 degrees East, and following

the line of that strike to a point opposite the shaft

on the Wasp, the distance from that point to the

AVasp shaft would be at least 300 feet. The dip of

the Irishman vein has an average of 63 degrees

to the West. The dip of the vein on the Wasp lode

has an average of about 34 degrees. It varies from

15 to 20 to 40 or 45 degrees to the Eastward. One

vein dips in one direction and the other vein dips

in the other.

I was underground on the Wasp on September

29, 1935, and examined the vein at that time at

an incline opposite Chute 5. There the vein is simi-
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lar to the upper stope down to a distance of about

16 feet and then it straightens up and is prac-

tically vertical. I brought some samples from that

vein. (Samples of ore referred to admitted in

evidence as Defendants' Exhibit E, without objec-

tion).

Defendants' Exhibit E is a piece of the vein

matter taken from the foot of a drift running at

the lower ends of the vein that I just mentioned,

which extends down below the 100 foot level op-

posite Chute 5. It is a fair example of the vein

quality or formation there. (Court adjourned).

The next morning, Friday, October 4, 1935, the

Court resumed, at which time the following oc-

curred :

Mr. CLEGCt: In the case now on trial plain-

tiff was given until this morning with refer-

ence to a motion to dismiss by the [217] defend-

ant George Mutchler, to make a showing, and

we would like to have it heard.

Mr. HURLEY : I understood it was to be at

2:00 o'clock this afternoon.

The COURT: In any event I would rather

go ahead taking testimony now and take it up

at the close of the evidence. The witness Wann
was on the stand.

Whereupon the direct examination of the wit-

ness, E. F. Wann, was continued, as follows

:

I would like to correct an impression that may
have been received yesterday with reference to this
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map work on the Wasp (Defendant's Exhibit D).

I did not carry the survey up through those worked

stopes above the 100 foot level, but it simply indi-

cates they had been worked out on that level. I

surveyed the drift both North and South of the

present working shaft and took the dip of the

worked area as well as I could from where the ore

haxi been taken out. I took the dip of the vein

from the actual stope, which was apparently the

walls of the vein.

Piece of ore offered and admitted in evi-

dence and marked Defendants' Exhibit F,

without objection.

Defendants' Exhibit F is a piece of the vein

matter which I took out of the drift on tlie Wasp
workings from the West side of the drift up about

5 feet high. This is apparently the same content

and the same quality of rock as the rock (Defend-

ants' Exhibit E) taken from another part of the

vein and which I testified about yesterday. Both

of these specimens were taken at random and

knocked down in my presence and were in my pos-

session until introduced here.

Cross Examination

I took no samples of rock or quartz matter from

the shaft on the workings on the North end of the

Irishman No. 1 claim because I was not do\vn

there at the time I took these samples on the Wasp.
The quartz I saw in the workings on the North end

of the Irishman 1 claim is conglomerate quartz.
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Conglomerate rock, in general, is made up of small

pieces of crushed material recemented by some

other material of the [218] same kind or kinds.

It may be of two or three origins, either earth

movement or water action, and the recementation

is done by precipitation of quartz or lime from a

solution that comes in later. It is not always

sedimentary rock. A brecciated rock is crushed

material recemented. Conglomerate, in general, is

of round particles, and brecciated rock is crushed

angular particles. The particles that go to form

conglomerate are rounded sometimes by water ac-

tion, and, to a certain extent, by earth movement

but not so much as by water action. The particles

that went to make up this quartz that I have tes-

tified to as being conglomerate were not rounded.

It is called conglomerate sometimes and sometimes

it is called brecciated conglomerate. It would have

to be really a conglomerate when recemented, as I

understand the definition of conglomerate.

The dip of the vein on the Irishman is towards

the West. I believe the general dip was about

63 degrees from the horizontal, and that is steeper

than the dip of the Wasp vein from the level up

to the top of the stopes. It couldn't be possible that

I am mistaken and that the dip of the Irishman

vein is to the East instead of the West according to

my survey and my notes at that time. My notes

are now in my pocket and I have it all marked dip

to the west.
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Taking the strike of the Irishman vein as North

10 degrees East would bring it somewhere around

the Southeast corner and taking it as North 45

degrees East would take it somewhere in close to

the Southeast corner of the Wasp as shown on that

sketch (indicating).

There can be a difference in the quartz in dif-

ferent places on the same vein and that very often

happens. Sometimes you can find one kind of

quartz near the surface and a different kind en-

tirely when you go down deeper and it looks dif-

ferent also after you get through the oxidized

zone, and then, as a rule, it runs very general as

to looks outside of the mineralized area. There

might be a greater variation in the vein in surface

workings as you go down along the vein, but this

is not necessarily the case in the Ester district

where these claims are, although I have seen some

variations. [219]

The quartz specimens I have testified about had

been crushed sometime and then cemented together

but I made no analysis of that ore. In order to be

sure I don't think an analysis would be necessary

as you can tell from the appearance of a rock of

that character in general, whether it is crushed and

recemented material.

Veins do not generally go down in a regular

dip. That is the case close to the surface at least,

and they can change their direction also, and do so

out there, as far as I know. If there was a fault
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on the vein at the North end of the Irishman, I did

not pay any attention to it. It would be as liable

to fault towards the West as towards the East.

If a vein is going North and South, in order to

pick it up again, you always crosscut East or West.

Redirect Examination

Defendants' Exhibit D shows the line of the drift

regardless of where the vein is.

Recross Examination

Some parts of the drift (as shown on Defendants'

Exhibit D) are on the vein but not all of it. There

is no vein showing close to the shaft. There is a

stope there which runs right to the shaft. In gen-

eral, the drift is on the vein.

Redirect Examination

In order to cut the vein in the stopes, they would

have to have a drift to take the ore to the shaft.

The drift, therefore, does not necessarily follow

the vein.

(Witness excused)

C. E. FARRELL,

testified in behalf of defendants in substance as

follows

:

Direct Examination

I have some familiarity with the vein on the

Irishman No. 1 but not much with the Wasp vein.



Ed7ia G. Pilgrim 307

(Testimony of C. E. Farrell.)

Defendants' Exhibit C approximately represents

the location of the shaft at the North end of the

Irishman [220] No. 1. I am working through that

shaft. I started working through that shaft in

June, 1934, and have been working off and on ever

since. I am an experienced quartz miner, having

started in 1905 in Utah, and have continued coal

and quartz mining since then. I am forty-five

years old. I hold a written lease and option on

the Irishman No. 1 from Edna G. Pilgrim, plaintiff

in this case.

The vein on the Irishman No. 1 that I have

been working on drifts South through a faulted

zone. I first started work at the North end of the

Irishman 1 and found no mineral of value. Then

I went into the Irishman No. 2 through this same

shaft, and, drifting North there, picked up a small

stringer, and began taking out ore. I drifted 15

feet before I began to get values in the ore. The
ore was a sort of conglomerate quartz. I have seen

ore taken from the Grant & Mutchler workings on

the Wasp on their dump as it was ready to be

milled. The Wasp ore is a hard quartz of glassy

nature, while the Irishman ore is a red conglom-

erate and more ground up ore.

I do not have any knowledge with reference to

the stake on the Irishman No. 1 known as the

Southwest corner stake.

I received a letter from Mrs. Pilgrim in the

month of June, 1934, at Ferry, Alaska.
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Letter referred to, and the envelope in which

letter was enclosed, offered and admitted in

evidence and marked Defendants' Exhibit G-2

and G-1 respectively, without objection from

counsel for plaintiff.

I came to Fairbanks the next day after receiving

the letter and saw Mrs. Pilgrim at her home on

Second Avenue in Fairbanks. At that time she

talked to me with reference to the lease I had

from her and said nothing about the location of

the the Southwest corner stake in question. On
the day following, in the Nordale Hotel lobby, she

asked me if I knew anything about the location of

the Irishman Southwest corner stake and she asked

me if I would go to Kelly's office and make an

affidavit as to what I knew about the stake. I

told her I would testify to anything that I had

said or knew in regard to the property. She had

told me before I took a lease on the ground that

the stake had been moved and wasn't in its original

location. [221]

Lease and Option from Edna G. Pilgrim to

C. E. Farrell, of one-half interest in Irishman

Nos. 1 and 2, dated January 20, 1934, offered

and admitted in evidence as Defendants' Ex-

hibit H, without objection.

When I went to Mrs. Pilgrim's home after receiv-

ing her letter at Ferry, the first question she asked

me was if I would surrender this lease, that she

couldn't take action against these people unless
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she had this lease surrendered. She said "You

know that ground is worth more money now than

it was when I gave you the lease, and I will have

to have the lease to start action." I said, "I can't

help that." Then she said, "You know the lease

is void". I told her I didn't know it. I told her

she had agTeed to establish her corners and her

lines, and I would go ahead. She said, "Yes, I

know that, but I just can't do anything unless I

have this lease." I told her she would have to

make different arrangements and I walked out.

She afterwards, on June 26, notified me in writing

that she declared the lease forfeited.

I have been operating the property ever since

and have taken some ore out. I took out the first

ore about February 2, 1934, and I continued until

somewhere between the 1st and 5th of June, 1935.

I tendered Mrs. Pilgrim her proper portion of the

royalties that the lease called for and she refused. I

assigned and transferred a ten per cent interest in

my lease to Grant and the three Mutchlers.

In drifting on the Irishman No. 1 and 2 I found

no difference in the character of the vein. The

vein was the same on both as far as I could tell.

The vein on Irishman No. 2 was a continuation of

the vein on No. 1. I drifted North on the Irish-

man No. 2 as the vein on the Irishman No. 1

going South was faulted.

Samples of ore taken by witness from the

Irishman No. 2 offered and admitted in evi-
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dence and marked Defendants' Exhibit I, with-

out objection from counsel for plaintiff.

I foimd no ore in that vein I was following simi-

lar in appearance to the ore that I saw on the dump
from the Grant & Mutchler mine on the Wasp.

When I was negotiating with Mrs. PilgTim for

a lease of the Irishman, Mr. Pilgrim conducted the

negotiations for her. She didn't want to make any

negotiations until she had consulted him. Pilgrim

[222] and I went and had the lease dawn up. At

that time Mr. Pilgrim told me I would find some

clear chunks of quartz lying on the bedrock and

it was his contention that by driving west there

would possibly be another lead picked up, and he

intended to do that if he should ever go back there

to work. I didn't follow his instructions in that

regard.

Cross Examination

Mrs. Pilgrim asked me about the Southwest cor-

ner stake of the Irishman No. 1 and I told her what

I knew about it and went down to the office of

John Kelly and signed an affidavit.

Affidavit referred to offered and admitted

in evidence and marked Plaintiff's Exhibit 14,

without objection from counsel for defendants.

Mr. HURLEY: (Reading Plaintiff 's Exhibit 14)

:

''United States of America, Territory of Alaska,

ss. C. E. Farrell, being first duly sworn, on oath

says: That between the 5th and 10th days of Aug-

ust, 1933, he visited O. M. Grant at his quartz
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mine between St. Patrick Creek and Happy Creek,

in the Fairbanks Recording District, Territory of

Alaska, and that said Grant showed him around

the said property. That said Grant at that time

told the said Farrell that the claim was known as

'Irishman No. 1,' and that Edna Pilgrim owned

an undivided half interest therein. That said Grant

had a shaft down on the said claim at that time.

That affiant questioned said Grant as to the bound-

ary between the said Irishman No. 1 claim and the

next adjoining claim, and Grant pointed out to

affiant a certain spot which said Grant said was

the southwest corner of said Irishman No. 1. That

the spot so pointed out and indicated by said Grant

was situated above, or on the uphill side of the

public road which crosses said claim." (Signed)

"C. E. Farrell. Subscribed and sworn to before me
this 21st day of June, 1934. John H. Kelly, No-

tary Public in and for the Territory of Alaska.

My commission expires Oct. 17, 1934. Seal." [223]

The lease with Mrs. Pilgrim w^as entered into on

January 20, 1934, and I hadn't done any work on

the property under the lease from that time until

after returning to Fairbanks from California Creek

at Ferry, Alaska, in June, 1934, when Mrs. Pilgrim

asked me if I would surrender the lease.

On the 26th of June, 1934, I made the deal with

Grant and Mutchlers to take them in on the lease. I

believe it was that day that I received a letter from

Mrs. Pilgrim forfeiting the lease. Grant and Mutch-
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lers knew she wanted to cancel tlie lease when they

took an assignment of an interest in the lease. The

notice from her came after the transfer had been

completed.

The difference between the samples of quartz from

the Irishman and the samples from the Wasp intro-

duced in evidence and marked Defendants' Exhibits

I-l and F respectively, is that the latter is more of

a crystallized quartz than the former. There is

more crystallization in it. Exhibit I-l is finer

grained, more sedimentary, and more broken up.

This is broken on all sides and Exhibit F is a solid

piece of rock. The structure of the two pieces of

quartz is different.

When we were having the first negotiations about

leasing the property, Mr. and Mrs. Pilgrim and her

mother, Mrs. Peeples, and I were present, and when

I had this talk with Mrs. Pilgrim in her home in

June, 1934, Mrs. Peeples was in the adjoining room.

Mrs. Pilgrim and I went down to Kelly's office

together. He drew up the affidavit and I told him

I never saw a post, and I told him it was indicated

by a tree. He said I could sign it and he would take

the word "post" off, and outside of that everything

was correct.

Redirect Examination

At the time I had the conversation with Grant

that is mentioned in the affidavit I had only been

in the vicinity of the Irishman No. 1 once before,

about two years before. As mentioned in the affi-
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davit I [224] asked Grant about the boundary lines

between the Irishman and Wasp and Grant pointed

to a spot which he said w^as the Southwest corner

of the Irishman No. 1 and he waved his hand in a

general direction. I couldn't see the stake from

where we were standing at the boiler house.

Mr. Jones was working there at the time but

whether he heard our conversation I couldn't say.

Grant and I had been talking about strikes and

veins and then about the lines in general and I asked

him which way his line ran and he just waved his

hand in a general direction right up h\ that tree.

The reason I didn't go out immediately to work

under this lease from Mrs. Pilgrim was that at the

time of the execution of the lease there was a differ-

ence between Grant and Pilgrims over this boundary

line. It seemed a feud, and I told Mrs. Pilgrim then

that it would be impossible for me to go to work and

quarrel with those people, that she would have to ef-

fect some settlement whereby I could work with them

and not cause them any trouble. It was agreed that

when Mrs. Pilgrim's attorney, Mr. McGinn, came

in from the States in the Spring, she would settle

all her rights with reference to this claim. Grant

expressly defied me to come out and work with

him, and I went and told Mrs. Pilgrim that I

couldn't come to any agreement with Grant and

that I would have to try to see what I could do

later on. I also talked v\ith the Mutchlers and didn't

seem to get anywhere. I met Mrs. Pilgrim on the

street in front of the Fairbanks Cigar Store and
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told her it looked as if it would be impossible to

come to any agreement with those people. I didn't

know where the corner was and I couldn't go out

and fight with those people, and I thought it w^ould

be advisable not to do anything about it until she

could see Mr. McGinn when he came in and estab-

lish her corners and she agreed that was right. I

never attempted to go on the ground until I saw

in the paper that Mr. McGinn was on the train on

his way to Fairbanks and then I came in from

California Creek and when I reached the station

at Ferry, this letter from Mrs. Pilgrim was in the

Ferry post office, and I came to Fairbanks the next

day. The gist of the whole matter was that Mrs.

Pilgrim assured me she would [225] have the ques-

tion of the boundary line settled before I was to

go out there under the lease. As Mrs. Pilgrim sug-

gested, I went to see Mr. McGinn when he came to

Fairbanks as to where the boundary lines were and

had a talk with him about it, but we didn't come

to any understanding. That was on June 21, 1934.

When I first went to work in the shaft on the

Irishman No. 1, I went South in the drift about

225 feet and crosscut 25 feet to the West. I found

nothing and came back and drifted South 20 to 35

feet on what looked to be a lead and I picked up a

small stringer which panned gold. That stringer

continued in a Southerly direction. There was no

indication that it was turning either East or West.
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Recross Examination

Before I signed the lease with Mr, and Mrs. Pil-

grim we discussed its terms. Mrs. Pilgrim agreed

that whatever Pilgrim did with regard to the lease

was satisfactory with her. She told me she would

settle this question of the boundary. She did not

say when I would have to go on the ground. At

that time she said she would determine her corners

and her lines. I intended to go out on the property

and work it when I took the lease.

Q. And you told her you would go out there

not later than the middle of March, didn 't you ?

A. No, sir.

Q. You didn't tell her you would start work

not later than the 1st of March, but in any

event would be on there by the 15th of April?

A. Nothing. No dates were set and nothing

said about it.

Q. Didn't you tell her that you would go on

there by the 1st of April?

A. No.

The letter just handed to me is the letter I re-

ceived from Mrs. Pilgrim on June 26, 1934.

Letter referred offered and admitted in evi-

dence and marked Plaintiff's Exhibit 15, over

the objection of the defendants, to the overrul-

ing of which objection defendants excepted.

Mr. HURLEY: (Reading Plaintiff's Exhibit 15)

"Fairbanks, Alaska, 26 June, 1934. Mr. C. E.

Farrell, Fairbanks, Alaska, Dear Sir: You are
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hereby notified that that certain lease and op-

tion made and entered into on the twentieth

day [226] of January, 1934, between myself

as lessor and you as lessee, is hereby terminated,

forfeited, and ended. That this forfeiture and

termination of lease is declared for the reason

that you have failed to live up to the obligation

imposed by paragraph 2, on pages 1 and 2 of

said lease, which reads as follows :
' Lessee shall

enter on said ground and commence mining

operations thereon as soon as practicable after

the execution of this instrument, and shall there-

after, during the mining season of each year

in which he shall be in possession of said prem-

ises, diligently and continuously carry on min-

ing operations thereon, in a minerlike and

w^orkmanlike fashion, with due regard to the

development and preservation of said prem-

ises as a workable mine, and it is hereby ex-

pressly stipulated and agreed that, if the lessee

shall, at any time during the life hereof, cease

mining operations for a period of ninety con-

secutive days, lessor shall thereupon have the

right to declare a forfeiture of this lease and

option, without further notice to lessee.' That

you have violated said lease in that: (a) you

failed to enter upon said ground and commence

mining operations thereon as soon as prac-

ticable after the execution thereof, (b) You have

failed diligently and continuously to carry on
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mining operations thereon during the mining

season, (c) You have not carried on mining

operations for a period of ninety consecutive

days since the execution of said lease, (d) You
have utterly failed and neglected to do any

mining upon said property whatsoever. This

notice of forfeiture is in addition to the oral

notice of forfeiture given by me to you on

Thursday, 21 June 1934. Yours respectfully,

Edna G. Pilgrim."

I went onto the leased property about the 21st or

22nd of June, 1934, and I was on the property every

day until I received that letter, (Plff's Exhibit

15). I started to sink a hole the day I went on the

ground. I completed my deal with Mutchler Broth-

ers and Grant on June 26th. I started clearing

to sink a hole and started the hole before then,

about 400 or 500 feet from the Grant shaft and

boiler house on the [227] Irishman No. 1. I had to

quit the hole because I hit frost. I then moved

down to the original shaft on the Irishman No. 1.

When I procured the lease from Mrs. Pilgrim

she told me she knew the Southwest corner stake

had been moved and that there might be a dispute

over it and she told me she would straighten it out

as soon as her attorney came in from the states in

the Spring. It was not my plan to go on the prop-

erty and start mining operations immediately as it

was impossible. I took that lease in good faith and

lived up to it.

(Witness excused).
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GEORGE B. WESCH,

testified in behalf of defendants in snbstance as

follows

:

I am the Cashier and Trust Officer of the First

National Bank of Fairbanks, Alaska. Our bank

accepts shipments of amalgam produced from the

ore from quartz mines, assay it and turn it into

commercial value. We furnish the shipper with an

assay memorandum.

Assay Memorandum offered and admitted in

evidence and marked Defendant's Exhibit J,

over objection of plaintiff.

Defendants' Exhibit J shows the fineness of gold

from this shipment from Grant & Matheson on July

5, 1930, to be 754 parts in a thousand of pure gold.

Assay Memorandum dated May 8, 1931, to

Grant & Bolin offered and admitted in evidence

and marked Defendants' Exhibit K, over ob-

jection of plaintiff.

Assay Memorandum dated June 21, 1932, to

Grant & Deeming offered and admitted in evi-

dence and marked Defendants' Exhibit L, over

objection of plaintiff.

The COURT: That is from the Irishman No.

1, too?

Mr. CLEGG: Yes, sir, the testimony shows

these people worked on the Irishman No. 1.

Assay Memorandum dated August 24, 1935,

to Mutchler Bros. & Grant, offered and ad-

mitted in evidence and marked Defendants' Ex-

hibit M, over objection of plaintiff.
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Defendant's Exhibit K shows the fineness of gold

to be 7581/2 parts in a thousand; Exhibit L to be

758 parts; and Exhibit M to be 767 parts in a

thousand. [228]

We hold in escrow in our bank a contract be-

tween Mutchler Brothers and Grant as to the pur-

chase of an interest in the Irishman No. 1 quartz

claim, also a deed for said interest from Grant.

Agreement of Sale and Deed referred to

offered and admitted in evidence as Defendants'

Exhibits N and O respectively, without objec-

tion.

Cross Examination

With reference to Defendants' Exhibit M, it is

just one of a number of assay memoranda of gold

ore mined by Mutchler Brothers and Grant and

deposited in our bank. Several similar deposits have

been made by them since 1933. Sometimes the fine-

ness of gold brought in by miners from the same

vein varies as much as 10 one-thousandths from one

cleanup to another.

(Witness excused)

GEORGE MUTCHLER,

one of the defendants, called as a witness in behalf

of defendants, testified in substance as follows:

Direct Examination

I came to Fairbanks, Alaska, in 1903. I have

lived in the Iditarod and Kuskokwim coimtry also,
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and am married. I am a brother of John and David

Mutchler, defendants in this case. I knew H. N.

Macomb in his lifetime. I recognize my signature

to Defendants' Exhibits N and O, dated September

24, 1932, with reference to the purchase of an

interest in the Irishman Nos. 1 and 2. The agree-

ment and deed are still in the bank.

I recall having negotiations with Macomb with

reference to the purchase of the Wasp Lode Claim.

Mr. Grant came to me about the proposition.

Macomb and 1 were very friendly, he and I both be-

ing teamsters and packers. Grant was a miner and I

left everything to him.

After Grant and Maginnes, the latter represent-

ing the Mutchlers, had been working out on the

Irishman 1 for 10 months straight without getting

anything and sinking three or four shafts and

running tunnels, Mr. Grant told me that he found

this lead on Macomb's ground after drifting over

there and he said, "I think we better buy it". I

said [229] "Mr. Grant, if you think we better buy

it we will certainly buy it if we can. What does

Mr. Macomb want for this property'?" He said,

"$300.00". I said, "Well, if it is worth anything it

certainly ought to be worth that." I then went up

and saw Macomb in his cabin on the Wasp and

told him I understood he wanted to sell this piece

of ground adjoining us, and he said yes. I said,

"What do you ask for it?" and he said $300.00.

I said, "Does this have to be cash?" and he said,
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''No, if I can get $50 or $60 worth of grub to hold

me over until spring I'll give you all the time you

want on the balance." So of course at that I bought

it.

Later Grant, Macomb and I came to town and had

the papers made out. We went to J. G. Rivers'

office in the Empress Theatre Building. Mr. McDon-

ald was present also, besides Mr. Rivers. His office

is about 20 feet square or more with a plate glass

front, Rivers drew up the papers which were placed

in the First National Bank. I then took Macomb
down to the N. C. Company and told them to fur-

nish him whatever grub he wanted and the bill

amounted to around $60.00 and constituted the first

payment. When Grant and I made this arrange-

ment with Macomb to purchase his claim for $300.00

there was absolutely no secrecy about it as far as

Grant and I were concerned.

Q. Did you, when you made this arrange-

ment with Macomb to purchase his interest

for $300.00, was there any secrecy about it as

far as you were concerned ?

A. Absolutely not.

Mr. HURLEY: We object to that as calling

for a self-serving declaration.

The COURT : Objection sustained.

Mr. CLEGG: Your Honor, the plaintiff

charges

—

The COURT : You may show all the circum-

stances around it. You have already shown it
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was done publicly but I don't think it is com-

petent to have this witness make the conclusion.

Mr. CLEGG: I thought it would be proper

to make a statement in direct contradiction of

the allegations in the complaint.

The COURT: It depends on the facts you

wish to show.

Mr. CLEGG : We wish an exception.*******
Q. At the time you made this actual con-

tract with Macomb and purchase for the Wasp
mining claim under the option agreement that

you have been shown here, and which has been

introduced as Defendants' Exhil)it No. 3, did

you have any intention of protecting any

interest that you then had in the Irishman

No. 1 or Irishman No. 2 quartz mining claims'?

Mr. HURLEY: We object to that as being

incompetent, irrelevant and immaterial.

The COURT: Objection sustained. He has

already said what his intention was. He said

he found the lead that they were working for

from the Irishman. They found it there on

the AVasp and it was his purpose to protect

that lead.

Mr. CLEGG: I didn't understand him to say

that, Your Honor.

The COURT : My understanding was that his

purpose in buying the claim was that Grant

told him that he had found the lead, this apex
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and lead on the Wasp, and that was the reason

he purchased the claim.

Mr. CLEGG: I don't believe he said that

your Honor.

The WITNESS: The lead, it was on the

Wasp. [230]

The COURT: And that was the reason he

purchased the claim, because the apex of this

vein was on the Wasp, if I am not mistaken.

Mr. CLEGG: (To Witness) Did Grant say

anything to you about an apex ?

A. No sir. He had said nothing about an

apex. I didn't know what an apex was at that

time.

Q. Did he say anything to you about find-

ing any particular vein?

A. No, only that he found a vein on the

Wasp and nothing on the Irishman, is the way
I understood it, and for that reason we

bought it.

Q. Beg pardon?

A. For that reason we bought the Wasp.

That's what my intentions was. It wasn't to

defraud anybody though.

I felt very friendly towards Mrs. Pilgrim at the

time w^e bought the Wasp claim. She had been work-

ing for my wife and I am still very friendly with

Mr. and Mrs. Pilgrim as far as I am concerned. I

know nothing about the stakes on the Wasp, the
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Irishman No. 1 or No. 2 claims. I have seen them

there but that's all.

(No cross examination.)

(Witness excused)

DAVID MUTCHLER,

one of the defendants, called as a witness in behalf

of defendants, testified in substance as follows

:

Direct Examination

I have lived in Interior Alaska about 38 years.

I am a married man. I know the vicinity where

the Wasp, Irishman 1 and 2 quartz claims are

located. I took no active part in the purchase of the

Wasp claim from Macomb. I knew Macomb and

was just ordinarily friendly with him. I never dis-

cussed with him about selling his claim to anyone.

I talked with my brother George Mutchler about

it at the time. I do not remember ever talking with

Grant about it. I know nothing about the original

stakes on these claims. I have known. Mrs Pilgrim

for four years and have been friendly with her.

(No cross examination).

(Witness excused).
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JOHN MUTCHLER,

one of the defendants, called as a witness in behalf

of defendants, testified in substance as follows:

Direct Examination [231]

I am a brother of the two previous witnesses. I

know the vicinity w^here the Wasp, Irishman 1 and

2 claims are located. I knew of the sale of the Wasp
to George Mutchler and O. M. Grant on July 6,

1983, but had no personal participation in arranging

it. I never talked to Macomb in regard to it. I know
nothing about the original stakes on the claims. I

know Mr. and Mrs. Pilgrim and have always been

friendly with them as far as I am concerned. I have

been in Interior Alaska for 33 years.

Cross Examination

Mr. Farrell has no interest in the Wasp claim.

That is owned by Grant, George Mutchler, David

Mutchler and myself, each owming a quarter in-

terest.

(Witness excused).

J. G. RIVERS,

called as a witness in behalf of defendants, testified

in substance as follows:

Direct Examination

I am an attorney and have lived in Fairbanks,

Alaska, since 1922. I knew^ H. N. Macomb in his

lifetime and also know George Mutchler and O. M.
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Grant. This is my signature as a Notary Public on

Defendants' Exhibit B, which was executed July

6, 1933. I ever wrote it up or dictated it to a stenog-

rapher. My office was in the Empress Theatre Build-

ing at that time. Dan McDonald was present as he

signed as a witness when Exhibit B was executed.

He was with me all that time. There was nothing

out of the ordinary in connection with the trans-

action different from any other transaction of a

similar kind. Neither Macomb, George Mutchler

nor Grant said anything to me about keeping the

transaction secret. If anything of that kind had

occurred I would probably remember it, I drew up

the paper and they took it away. I don't know what

they did with it.

On
Cross Examination

witness testified he had no particular remembrance

of the transaction at this time.

(Witness excused). [232]

JOHN CROSS,

called as a witness in behalf of defendants, testi-

fied in substance as follows:

Direct Examination

I am a prospector and miner on Happy Creek.

I know the location of the Wasp, Irishman Nos.

i
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1 and 2 claims on Ester Dome. I am prospecting

on my claim adjoining the North end line of the

Wasp. My claim, First Chance, continnes right

from the North corner stakes of the Wasp, and is

an extension of the Wasp. I extended the Wasj)

lines out with the general strike of Grant's vein.

I was working with the object in view of picking

up the vein that Grant had in his workings on the

Wasp. My shaft is about 150 feet North from the

North end line of the Wasp and is 122 feet deep.

I have one tunnel running West and one to the

East, and one probably 10 or 15 feet South from

the East tunnel. I picked up a vein in this South

drift which varies from a streak to 12 inches wide.

I have some familiarity with the Wasp workings

and with the vein matter in the Wasp where Grant

and Mutchlers have been working. The ore that I

have in my claim is a crystallized quartz, a fine

quartz, a silica quartz crystallization. From what I

have seen of the ore on the Grant and Mutchler

dump, it is very similar to mine. My shaft, on the

surface of the ground, is approximately 800 feet

North of the Grant & Mutchler shaft on the Wasp.

Underground it would be about 30 feet closer than

that.

I have a sample of my ore with me, just taken

at random.

Sample of ore from witness' claim offered

and admitted in evidence as Defendants' Ex-

hibit P, without objection.
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When I ran to the West from the bottom of my
shaft in my tumiel I encountered no vein. I picked

the vein up when I went Eastward about 50 or 60

feet.

I have been quartz mining since 1926. I know
where the shaft is on the Irishman No. 1 as sho\Mi

by Defendants' Exhibit C. My shaft is in the neigh-

borhood of a little over 500 feet from the Irishman

shaft. My vein dips to the East about 60 degrees

from the perpendicular, and its general direction is

North and South. [233]

Cross Examination

The strike of my vein is generally North and

South. I never put an instrument on it. All the

veins I know about in the Ester Dome section are

not similar. They are different.

(Witness is asked to examine Defendants' Ex-

hibits E and I-l). I can distinguish that one from

the other all right (referring to exhibits E and

I-l), but there are certain things about them that

are similar. You get the same stain in places and

it is a fine crystallin rock, but I could distinguish

the two of them at any time. They both have that

black stain but you can see for yourself there is

some difference.

There is a difference in the appearance of quartz

along the same vein if there is any gold in it, and

there is a difference in the top and bottom of a

vein. There is a difference between the top and

bottom of a vein. The top is usually oxidized and
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discolored, probably from some surface stains, and

then down below you might get rock with some

other stain in it from some other mineral lower

down, like arsenic stain, might change the color

and looks of it. If you are on the same vein you

could tell that by the character of the quartz.

(Witness is asked to examine Defendants' Ex-

hibits I-l and 1-2) Exhibit 1-2 is different from

I-l. It would be hard for me to say whether they

came from the same vein. This piece is different

than this. They look different to me. The only way

you could check on it would be to analyze them to

tell about their structure.

(Witness excused).

PETER J. NICKOLOFF,

called as a witness for defendants, testified in sub-

stance as follows:

Direct Examination

I have been quartz mining on Happy Creek,

Ester Dome, since 1925, and have been prospecting

and mining in Alaska since 1914. I am the owner

of the property that was operated by the Elmes

Gold Mining Company on Ester Dome, of which

Earl R. Pilgrim was manager. I [234] know the

various producing veins or lodes on Ester Dome and

I know the Irishman Nos. 1 and 2 and Wasp
claims. I worked on the North end of the Irishman
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No. 1 for Grant and Pilgrim in 1929, I think. I

worked in the shaft sho\^Tl on Defendants' Exhibit

C until that Fall. While I was working there I

talked with Pilgrim and Grant about prospecting

in a Westerly direction from that shaft. Pilgrim

was telling me he had found some float in that

Irishman shaft which he thought was from another

vein towards the West, and he said, "Some day I

will drive a drift and find it", and Mr. Grant talked

to the same effect.

I worked on the Wasp claim a year ago last

Summer and quit around September or October. I

am familiar with the veins in this particular vicinity

and can tell one vein from another quite well. All

the ore on Ester Dome, as a rule, has a green stain,

but the Irishman ore is darker and sometimes you

see a piece of quartz that seems to have been mashed

and cemented together again hard, which doesn't

occur in the Wasp ore. If you look at a piece of ore

from one claim, it may look the same as a piece of

ore from the other claim, but if you bring a wagon-

load from the Irishman and one from the Wasp, I

can tell which is which.

I know the corner stakes of the Wasp claim.

From the character of the vein on the Wasp and

the vein on the Irishman, I am of the opinion that

they are not one and the same vein, but I can't

prove it unless the workings are connected. There

is so much solid ground between the two workings,

but I don't think it is the same.
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I am familiar with the Washington claim which

adjoins the Wasp on the West side. In the year 1926

I helped stake part of the ground now included in

the Wasp location, which was called the Moonshine

in 1926. When Pilgrim and I staked the Moon-

shine we put one stake alongside the Washington

corner stake. We established 3 posts on the North

side of the Moonshine.

I remember a tire that occurred in the vicinity of

the Irishman No. 1 and Wasp claims late in the

Spring of 1929. Pilgrim, Mrs. Pilgrim, Grant and I

fought the fire. That tire did not go above the [235]

road. We fought the fire below the road and checked

it. I have seen the Southwest corner stake of the

Irishman No. 1 claim several times. It is situated

below the road. I saw it yesterday. That stake is

nailed to a birch tree, and the birch tree is blazed

in three places and there is a flag pole nailed to

the stake. On the stake is written capital S S W,
two s-s and one w, corner of Irishman No. 2 Lode

Claim 600 feet easterly direction. There is also

some writing on the tree where the stake is nailed,

and an arrow points 150 feet in a Southerly direc-

tion. There is writing on the east side of the stake,

the post, but it couldn't be read. The writing isn't

recent. It has been written quite awhile.

The bottom of the tree and stake is burned, lower

on one side and higher on the North side. The flag

pole does not show burning. As far as you can see

between the stake and the tree there is no fire. The
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stake is not very close to the tree. I have been

in the immediate vicinity of the Irishman No. 1 and

Wasp claims since 1929 and during the last four

years I have been over there pretty often. There

has been no fire there in the last two years, but

there was a fire last Summer quite a ways from

there.

I have no interest in the outcome of this action

and am here under subpoena.

I have seen a map of the claims which were held

by the Elmes Gold Mining Company, which also

shows the location of the Moonshine claim. That

map is in Earl Pilgrim's possession and I have

asked him for it several times. He promised to give

it to me and finally, about three and a half months

ago, he said his attorney advised him not to give

me the map before this case was over.

Cross Examination

I now own the property formerly operated by the

Elmes Gold Mining Company. The property is now

operated by a corporation in which I own fifty per

cent of the stock. Charles E. Taylor and George W.
Albrecht own the other half of the stock. We have

a mill on the [236] property and have been milling

ore this Summer for Grant and Mutchlers and

others.

Q. How much did you mill for them (Grant

and Mutchlers) ?

Mr. TAYLOR: We object to that as not

proper cross examination.
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The COURT : That shows his interest. Ob-

jection overruled.

Mr. TAYLOR: Exception.

I think we milled 229 or 239 tons for them, for

which they paid me in full. I worked for them last

year on the Wasp, at least they said it was the

Wasp.

The fire I mentioned was in 1929. I was then

working for Grant and Pilgrim on the Irishman.

That fire was all dowTi below the road and we

fought it for quite a few thousand feet. I worked

hard with the others to keep the fire from going

above the road in order to save my timber.

When I was working on the Irishman for Grant

and Pilgrim, Pilgrim told me that he thought

there was a vein to the West of the Irishman vein.

He said he had found float there and was sure there

was a vein there. There was no such vein found

while I was working there.

There is a difference in the looks of ore from

the shaft on the Irishman and from the shaft on

the Wasp. It is not true, in general, that there is

a difference in the appearance of ore that comes

from the same vein. There would be a difference

in appearance in going from one vein to another

and there might be a difference in appearance in

going two feet on the same vein, but if you pile ore

in a pile and took 50 tons one day and 50 tons

another day, it all looks alike. You might get

a few pieces that look different. Some veins look
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A^ery much alike but still they all have their pe-

culiarities. I have worked on a vein of ore where

you would go down a certain depth and find it free

milling, and further on find it was base ore. There

is a difference in base ore and free milling ore

which come out of the same vein. They are dif-

ferent in appearance, when you pass the oxidized

zone naturally there is a difference in appearance.

I have examined Defendants' Exhibit I-l and 1-2,

and one is from the Wasp and the other two are

from the Irishman. I did not know [237] that

before I came in here to be examined. One is cubes

recemented and there are no cubes recementd in

the other ore. If you take a magnifying glass you

can see for yourself. I can see a difference be-

tween I-l and 1-2 but they are similar. Here they

are similar (pointing to similarity) and in the

seams. I know nothing from their appearance about

what depth those samples were taken from.

Referring to the post of the Irishman No. 1

marked Southwest corner post of No. 2, there was

no other writing on that stake that I could read.

There was an arrow on the tree the stake was

nailed to pointing South from the tree in the op-

posite direction to the Mohawk Milling Company.

It says 150 feet. I imagine it said 150 feet but

it couldn't be recognized very well. I saw only one

arrow. I saw an arrow and some writing on the

same level with the stake.
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Redirect Examination

The markings on the stake that I couldn't read

were on the North and East sides of the stake.

Last Summer this stake was pointed out to me by

Grant. Before that time I never looked for any

of their stakes.

(Witness excused).

GEORGE WESCH,

recalled as a witness for defendants, testified in

substance as follows:

I have here assay memoranda furnished by our

bank to Grant and Mutchlers showing deposits of

gold and ore shipments from their mine and showing

the fineness of their gold on the dates shown on the

memoranda to be as follows: October 2, 1933, 762

parts per thousand; June 11, 1934, 769 parts per

thousand; June 11, 1935, 7651/2 parts per thousand;

and September 21, 1934, 769% parts per thousand.

Assay Memoranda referred to offered and

admitted in evidence and marked Defendants'

Exhibits Q-1, Q-2, Q-3 and Q-4 respectively,

without objection from plaintiff.

(Witness excused). [238]
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ROBERT O. JONES,

called as a witness in behalf of defendants, testified

in substance as follows:

Direct Examination

I have lived in Fairbanks since 1907. I am 51

years old and have followed mining since I w^as

13 years old. I have mined in Wales, Siberia and

Alaska. I went to w^ork on the Wasp for Grant

and Mutchlers in 1933. I drove all the level at the

bottom of the shaft shown on Plaintiff's Exhibit 3.

I am familiar w^ith the drift at the North end from

the bottom of the shaft. The distance from the

shaft to the end of the drift on the North side

is a little over 12 feet. I measured it day before

yesterday. We use that drift to stow timber in for

use on the South side. We do not use anything

longer than 16 foot timber in that shaft. You can

stow 16 foot timber there and clear the shaft.

I have no interest in this case, being here under

subpoena.

I saw Mr. Farrell on the Wasp in the Fall of

1933 talking with Grant between the shaft and the

boiler house. I was standing there with them at that

time. They talked about the vein and the values

and finally Farrell asked Grant the strike of his

vein and Grant waved his arm up the hill and said

the vein ran in that direction. I heard no con-

versation regarding stakes at that time.

I have been working steadily for Grant & Mutch-

lers since July, 1933. There has been no fire in that

immediate vicinity since that time.
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I examined the Southwest corner post of the

Irishman ISTo. 1 yesterday afternoon. I copied what

is on the stake just the way it was. There are two

capital S-s and a W right at the top of the stake,

"c-o-r-n-a-r" of the Irishman No. 2 Lode

"C-1-a-m-e", with an arrow under that pointing to-

wards the 600 feet. The stake was nailed to a tree

with one nail. There were blazings on that tree, two,

I think. The bark on the birch tree was charred by

fire and the bottom of the stake also, but not as much

as the bark on the tree. The charring ran up about

18 inches on the stake but the tree was charred

on one [239] side for, I imagine, nine feet. There

was a space between the stake and the tree. The

stake was nailed to the tree at the top of the stake

and from the top down, there was a space between

the stake and the tree. The tree showed no evidence

of being charred between the stake and the tree

as far as the top of the stake. The stake looked as

though it was green when the fire was burning and

it didn't char very much,

I knew H. X. Macomb there in 1933 and up to

the time of his death a year ago this Fall. I had

several conversations with Macomb in the boiler

house on the Wasp claun after we had a pretty

good mill run and Macomb figured he ought to

have gotten a little more out of it. ''But", he said,

"What can I do with them. I gave Grant per-

mission and told him he could go on in there and

if he struck anything I could go in with him or
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I could lease or sell.'' He told me the same thing

on several other occasions.

Cross Examination

The drift shown by the map running from the

shaft to the North end of the tunnel is 12 feet

6 inches to the raise.

My work for Grant and Mutchlers consisted of

running the tunnel, timbering it and the shaft,

shapening steel, and running the hoist and doing

anything that should be done around the claim.

When Grant is not there personally I have charge

of the workings.

Redirect Examination

In placing 16 foot poles in that North drift I

have testified about, the poles stick out on that

platform in the shaft and we have to get on the

ladders. I measured that drift from the side of

the shaft.

This piece of ore I have in my hand was taken

from the Wasp claim at a point near Chute No. 3

as shown on Plaintiff's Exhibit 3.

Ore referred to offered and admitted in evi-

dence as Defendants' Exhibit R, without ob-

jection from plaintiff.

(Witness excused). [240]
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O. M. GRANT,

one of the defendants, recalled as a witness in be-

half of defendants, testified in substance as follows

:

Direct Examination

The conversation that I had with Mr. Farrell

referred to by him in Plaintiff's Exhibit 14 was

had in the presence of Robert O. Jones between

the shaft and boiler house on the Wasp claim. At
that time we talked about the vein and the workings

and he asked me which way was the strike of our

vein. I said right along that way, and waved my
hand North and South. I did not at that time

undertake to tell him anything about the stakes.

I have lived in the vicinity of these three claims

since 1928. I remember a fire in that immediate

vicinity in the year 1929, sometime in September

as I remember. There have been no other fires

since that time.

In placing the Southwest corner stake of the

Irishman No. 1, Pilgrim placed the stake and I

drove it down with the axe. The stake was driven

up against the birch tree, with the bottom of the

stake about a foot, or maybe less, from the tree.

I drove it slanting so it would lean against the

tree at the top. I afterwards picked that stake up
and replaced it in its position.

Neither the Irishman No. 1 or No. 2 or the Wasp
claims are patented.
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Examination by the Court

I found that stake on the ground and replaced

it on May 10, 1930, and that's the time I wrote

the markings on it and nailed it to the tree.

(Witness excused).

EARL R. PILGRIM,

called as a witness for defendants, testified in sub-

stance as follows:

Direct Examination

I was general manager of the Elmes Gold Mining

Company during the years 1925, '26 '27 and until we

shut down in '28. I made a [241] map of the claims

owned by the Elmes Gold Mining Company but

do not, right now, know where it is. I saw it last

several months ago. It was then in my possession.

I put it away with some other papers. I have not

tried to find it lately. I do not know whether it

is with those other papers or not. I could try to

get that map. If it is where I think it is, it is

out at the Newsboy Mine, and wdll take a few hours

to get. I am not certain whether that map also

shows the Moonshine Claim (Wasp Claim). I

deeded the Moonshine to the Elmes Gold Mining

Company and they deeded it back to me.

Mr. TAYLOR : If the Court please, I would

like to have the privilege of recalling this
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witness with the necessary map in the next

session.

The COURT: Any other witnesses'?

Mr. TAYLOR: None except myself.

The COURT: Is there any reason why you

can't put in your testimony now and recall

this man Monday?

Mr. TAYLOR : No, except that I would like

the privilege of recalling him and ask the wit-

ness to produce the map.

The COURT : You may have the privilege.

(Witness excused).

(Witness later produced a map, which, witness

testified, was made prior to the staking of the

Irishman No. 1, and which map was not introduced

in evidence).

CHARLES E. TAYLOR,

called as a witness in behalf of defendants, testified

in substance as follows:

Direct Examination

I am a practicing attorney of this Court. During

the year 1933 I performed professional services for

defendant O. M. Grant. In that connection he told

me he had some difficulty with Mr. and Mrs. Pil-

grim and that Mrs. Pilgrim had required a state-

ment of work that he had done on the Irishman 1

and 2, of which they were co-owners. He wanted



342 O. M. Grant, et al. vs.

(Testimony of Charles E. Taylor.)

to know if they were entitled to such a statement

and I told him they certainly were. He asked me if

I would make it up and I told him I would if he

would bring me the data. He brought me a book

purporting to show all of his workings at that par-

ticular time. I had no knowledge or thought of any

other claim than the Irishman 1 or 2, and I took

this book and I made up a statement showing the

amounts that had been expended and charged up

against the property by Grant between October,

1929, and July, 1933, together with a recapitulation

as to who had performed the work and the amounts

that had been charged or paid against the property,

also the receipts as shown by the bank assays. There-

after and after this suit was brought it developed

that [242] the Wasp was drawn into the contro-

versy, and, in going over the book, there was noth-

ing there to show any designation as to where the

work was done, but he told me that he had done no

work on the Irishman since May and that the work

done after May had been done on the Wasp and had

no business on this statement. That was May, 1933.

I thereupon wrote to Mrs. Pilgrim correcting this

statement, and the letter that I wrote her is in evi-

dence showing that the labor performed there as

shown on this statement after May should not be

there.

Cross Examination

I have the book here which he furnished me to

make up the statement. It does not show anything
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as having been done on the Wasp claim at the time

I prepared the statement from it. These are the

papers showing labor done on the Irishman on

Happy Creek by Grant, by Grant and Deeming, by

Grant and Bolin, and Grant and Mutchler. These are

the expenditures at the N. C. Company all included

in the statement.

The COURT: Is that the original book of

Mr. Grant?

A. That's the original book, and

Mr. HURLEY: We would like to offer that

book in evidence

Mr. TAYLOR: We object

Mr. HURLEY: And ask that it be marked

as Plaintiff's Exhibit (To the Witness)

This book shows the work done on the Irish-

man No. 1 and No. 2 doesn't it?

A. It shows all the work I have testified

about.

Q. And it mentions the claim, doesn't it?

A. I don't know.

The COURT: The book will speak for it-

self.

Mr. HURLEY: And you made it out ac-

cording to the book?

A. Yes.

Q. The statement?

A. Surely.
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Redirect Examination

At the time this statement was prepared by, so

far as I knew no controversy had arisen between

Grant and Mrs. Pilgrim of this nature. I do not

remember when I sent the statement to Mrs. Pil-

grim. [243]

Examination by the Court

I don't remember the exact date I prepared this

statement. It was about the middle of July, 1933, or

in August. I haven't brought that statement up to

date.

Recross Examination

The statement was made up after July 15, 1933.

It contains two items in July, 1933. The letter I

wrote repudiating the account was written August

21, 1934, after the controversy arose.

(Witness excused).

The COURT: Before we go on, I wish to

observe that I have gone over the pleadings

and exhibits in this case and I find under the

plaintiff's theory the plaintiff tries to recover

as her measure of damages half of the value of

the ore mined. I do not believe that that theory

is correct. I don't want to decide it at this time.

I think that where a co-tenant mines, that co-

tenant is entitled to credit for all expenses and
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that only half of the profits should go to a co-

tenant owning a half interest. That 's my present

idea. On the other hand, the defendants claim

a lease and in some way they may try to limit

the recovery as to the royalty provided for in

their lease. The Court's of the opinion that

credit should ordinarily be allowed but at any

rate that could not apply to any mining done

before the assignment of the lease and I am
doubtful if it could apply after that. I don't

know\ And there is also a question of whether

the lease was forfeited and for that reason I

call the attention of all the parties to it that I

would like to have a complete statement of all

costs and expenses.

Mr. TAYLOR: I thank the Court for its

views in the premises because we are somewhat

at sea. It has been the custom in this jurisdic-

tion that the Court would order an accounting

and until we knew just exactly what we had to

account for . As the Court knows, there is

already an action started in this court in [244]

ejectment to determine the boundaries of this

particular claim. The case is now pending and

has been pending for a year, and is to be tried

by a jury. We claim that they are not entitled

to any more than what comes out of the Irish-

man and that we have furnished a statement of

everything that came out of the Irishman, to-

gether with the expenses. We are glad of the
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opportunity to present those expenses, to make

this statement.

The COURT: I made that suggestion, Mr.

Taylor, for the reason it would be a great deal

better to get all the evidence in here, for both

parties, and we would not have to postpone or

have a rehearing of this case later on. It

wouldn't make so much difference if the court

was here, but I am going away and it may be

some time before I come back here, and it

would be very inconvenient to have to have a

rehearing. It would be better for you t(^ put

that matter in at this time.

Mr. TAYLOR : I would like the matter con-

tinued until two o'clock so I can give it to the

Court. It will be all right then to go on with

our testimony.

The C^OURT : I think so. One other thing I

would like to observe at this time, it has come

to my attention that the question arises on the

right to continue the vein on the dip beyond

the limits of the Wasp (^laim. In order that

all parties may be advised, the Court is of the

opinion that that right depends upon more

than the apex of the vein. It also depends upon

the parallelism of the end lines of the Wasp
claim, and so that the parties may be advised

I am calling the attention of all concerned to

that matter. You may proceed with whatever

you have, Mr. Taylor.
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O. M. GRANT,

one of the defendants, recalled as a witness in be-

half of defendants, testified in substance as follows:

Direct Examination

Since Mr. Pilgrim left the vicinity of the Moon-

shine and Irishman [245] No. 1 in 1929 or '30, he

has not contributed in any way to the working or

expenses of our operations. And Mrs. Pilgrim has

not in any way contributed towards our operating

expenses other than paying for the assessment work

for one year, in 1930, I think. Since that time she

has not contributed one cent. She has not con-

tributed in the way of a partnership. She has not

been out there at all that I know of since 1929 when

she was out putting up liability notices that she

wouldn't be responsible for any debts contracted

by me on the property.

Cross-Examination

I have never rendered any statement since the

statement that has been admitted in evidence as to

our operations on this property.

(Witness excused.)

The COURT: I understand that is aU the

evidence you have excepting the accounting.

Mr. TAYLOR : Defendants rest, if the Court

please.

(Defendants Rest.)

Rebuttal
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EDNA a. PILGRIM,

the plaintiff, recalled as a witness in her own be-

half, testified in substance as follows:

Direct Examination

Prior to the time the lease was drawn between

myself and Mr. Farrell, I had two conversations

with him. At one of these conversations my mother

was present but Mr. Pilgrim wasn't. In this con-

versation I asked Mr. Farrell when he was going

out on the claim I leased to him and he said he

would go out as soon as the cold weather broke

which he thought would be in early March but not

later than the middle of April. I wrote the letter

(Defendants' Exhibit G-2) to Mr. Farrell and

mailed it to him. When Mr. Farrell came to me and

asked for a lease, I told him that I knew the South-

west corner stake on the Irishman No. 1 had been

moved but that didn't seem to make any difference

[246] to him about taking the lease. He also said

that he would be willing to make an affidavit that

Mr. Grant had pointed out that stake as being above

the road and he had told me that before he ever took

the lease. When he came and asked me about getting

a lease I told him I intended to have the matter of

the lines of the Irishman No. 1 settled. He expected

to go to work down at that shaft where he is work-

ing now on the Irishman No. 1 where Mr. Pilgrim

and Mr. Grant worked.

(No cross-examination—Witness excused.)
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GOLDA MAE PEEPLES,

called as a witness in behalf of plaintiif , testified in

substance as follows:

Direct Examination

I am the mother of plaintiff. In the month of

January, 1934, we lived together on 4th and Cush-

man Streets, Fairbanks. I was present there when

Mrs. Pilgrim and Mr. Farrell had a conversation.

Nobody else was present. Mr. Farrell said, in re-

sponse to Mrs. Pilgrim's question as to when he

would begin work in the event she gave him a

lease, that he would begin work as soon as the

weather would permit or as soon as it got warm

enough so that he could, and he said it would per-

haps be the first of March but no later than the

middle of April.

Cross-Examination

This conversation took place while I was in the

same room with Mrs. Pilgrim and Mr. Farrell. I

don't remember the whole conversation but I do

remember that part of it. That's the only part of

the conversation I could swear to. I can't say how

long they talked. They did not talk about anything

else except this matter I have testified to. I do not

remember what time in the evening the conversa-

tion took place or how long Farrell was there on

that occasion. It has been quite a while ago. My
daughter and I have talked about this matter as we

live together and talk about this case whenever we

are home. I do not remember the conversation be-
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cause Mrs. Pilgrim suggested it but because I heard

Mr. Farrell dispute the fact on the stand.

(Witness excused)

[247]

EARL R. PILGRIM,

recalled as a witness in behalf of plaintiff, testified

in substance as follows:

Direct Examination

Plaintiff's Exhibits 17-A to K for Identification

are assay memoranda from the First National Bank
of bullion deposits or retort gold deposits made by

the Elmes Gold Mining Company on the Nickoloff

vein by that company on Happy Creek. They are

all from the same vein. This property is about half

a mile West of the Irishman No. 1.

Mr. HURLEY: We offer them in evidence.

Mr. TAYLOR: We object on the gTound that

it is incompetent, irrelevant and immaterial.

The COURT : I presume the purpose of the

offer is not to show the Elmes Mining Co. as

on the same vein but that different assay cer-

tificates as to the fineness of gold vary on the

same vein?

Mr. HURLEY : That is the sole purpose.

The COURT: Objection is overruled.

Mr. TAYLOR : We save an exception.

Mr. CLEGG: We would like to join in the

objection Mr. Taylor made.
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The COURT: The record may show Mr.

Clegg- joins in the ohjection Mr. Taylor made,

and the objection is overruled.

Mr. TAYLOR: Save an exception.

Assay Memoranda referred to admitted in

evidence as Plaintiff's Exhibit 17-A to

17-K, inclusive.

They show, as a whole, that the greatest difference

between the fineness and coarseness of gold assayed

was 103 one-thousandths.

Plaintiff's Exhibit 18-A to 18-Q for Identification

are similar memoranda of gold deposits from the

Newsboy Development Corporation on gold pro-

duced from the Newsboy vein, all the gold coming

from the same vein. The Newsboy and the Irishman

are several miles apart, more than ten miles. (Assay

Memoranda referred to offered in evidence).

Mr. CLEGG: We object as incompetent, ir-

relevant and immaterial.
* * ^ * * * *

The COURT : I expect it is offered for the

same purpose? [248]

Mr. HURLEY: For the same purpose, your

Honor.

The COURT : Overruled.

Mr. CLEGG: Exception.

Mr. TAYLOR: The defendant Grant would

like to have the privilege of joining in the ob-

jections of the defendants Mutchler.

The COURT: I think all the objections made

by one defendant may be used by both. Any ob-

jection to that, Mr. Hurley?
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Mr. HURLEY : No, your Honor.

IMr. TAYLOR: And the defendants would

like an exception where they are overruled.

The COURT: Yes. Well, not to all the ob-

jections overruled but only where they are

taken, no matter by whom. You have to make
your objections and take your exceptions either

one of the defendants, because the Court has the

right to have that called to his attention.

Assay Memoranda referred to admitted in

evidence as Plaintiff's Exhibit 18-A to

18-Q inclusive.

I was out to the Irishman No. 1 day before

yesterday and at that time I went down the shaft

on that claim. I assisted Professor Henton in sur-

veying the level we were on. I found the vein to

dip 68 degrees East and 74 degrees East. The

strike was about North 44 degi^ees East. If the vein

followed the same direction of the strike and con-

tinued South, it would come less than 100 feet from

the Wasp shaft of Grant and Mutchlers.

I took some samples of ore while I w^as there. The

nature of the Irishman No. 1 vein varies from a

dense erystallin glassy quartz to a coarse crystallin

quartz. I picked up three samples of vein quartz,

one taken from the dump pile at the collar of the

Wasp shaft.

Piece of ore taken from Wasp dump
offered and admitted in evidence and

marked Plaintiff's Exhibit 19, without

objection from defendants.
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One specimen was taken from the workings of

tlie Irishman No. 1 shaft.

Piece of ore referred to offered and ad-

mitted in evidence and marked Plain-

tiff's Exhibit 20, without objection.

And one specimen was taken from a pile of ore

close to the [249] collar of the Wasp shaft.

Piece of ore referred to offered and ad-

mitted in evidence as Plaintiff's Ex-

hibit 21, without objection.

At the time Grant and I staked the Irishman

No. 1 and 2 claims I was familiar with the vein in

that district known as the Ryan Lode. After making

the discovery on the Irishman No. 1, nothing was

done by us in regard to moving the stakes. Mr.

Grant, in my presence, never visited the Southwest

or Southeast corners of the Irishman until we

staked the Gold Lode Claim sometime later.

Mr. HURLEY: I call your attention to

Plaintiff's Identification No. 22 and ask you to

state what it is, if you know.

A. It is a sketch showing the general loca-

tion of Ester Dome and vicinity, and the loca-

tion of the present veins on Ester Dome.

Q. Does it show the strike of those veins?

A. It shows the general strike of the veins.

Mr. TAYLOR: We object to any testimony

being taken from that until it has been offered

in evidence.
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Q. Who prepared the map?
A. I prepared the map.

Q. When did you prepare it?

A. In 1929.

Mr. HURLEY: We offer this map in evi-

dence as Plaintiff's Exhibit No. 22.

Mr. CLEGG: We object upon the groimd

that it purports to show a condition at a time

too remote from the issues in controversy in

this action, and on the further groimd that no

proper foundation has been shown for the

introduction of the testimony—of the exhibit.

The COURT: It will be sustained on the

latter objection.

Mr. HURLEY: Does this map show the lo-

cation and the strike of the vein on the north

end of the Irishman No. 1 Lode (laim?

Mr. TAYLOR: We object to that on the

same ground that the Court sustained the ob-

jection, and further that no proper foundation

has been laid.

The COURT: He is just trying to identify

the map.

Mr. CLEGG: It purports to show, if any-

thing, a condition existing in 1929.

The COURT : I think that would be the im-

portant time, but I don't think that he has

shown that that correctly shows it at that time,

or that he knows.
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Mr. HURLEY: Does this show the location

and strike of the Ryan Lode?

Mr. TAYLOR: Just a moment. We object to

that for the same reason, not having been prop-

erly qualified and the witness hasn't qualified

himself to show that. [250]

The COURT: You may ask the question.

Mr. TAYLOR : Exception.

The COURT : Exception allowed.

The WITNESS : It does.

Mr. HURLEY : And from what data did you

prepare this map? Is it correct?

A. It is correct within the limits of accuracy

on the small scale upon which it is made.

Q. Who did the surveying and made the

examination ?

A. It is not made from a survey. It is made

from extracts from data which I had from per-

sonal visits to different places, and also from

data obtained from publications.

Q. What kind of publications ?

A. Such as the United States Geological

Survey bulletins.

Mr. TAYLOR: We renew our objection if

the Court please.

The COURT: Objection sustained.

Q. Can you say it correctly shows, does this

map correctly show the location of, and the

strike of the vein or lode on the north end of
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the Irishman No. 1 claim which has been testi-

fied to here as the Grant and Pilgrim shaft and

vein and the vein and strike and location of the

vein known as the Ryan Lode ?

A. It does.

Q. You know that from your own personal

observation and examination, do you ?

A. Yes, sir.

Mr. HURLEY: We offer this map, if the

Court please, in evidence for the purpose of

showing that the strike of the Ryan Lode and

the strike, and the location and strike of the

Ryan Lode, and the location and strike of

the vein on the north end of the Irishman No.

1 and particularly the strike of the Ryan Lode

in connection with the location of the claims.

Mr. TAYLOR : To which we renew our ob-

jection on the ground that it is nothing but

hearsay, gathered from data and not from a

survey.

The COURT: Was the strike as shown on

this Exhibit 13 as it refers to the Ryan Lode,

w^as that platted by you from data obtained

upon the ground or from data obtained from

bulletins furnished by publications?

The WITNESS : From data obtained by my-

self from a personal visit to the Ryan Lode.

The COURT : And that applies also to the

strike as shown of the Irishman Lode which is

referred to as 9 on the Exhibit?
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A. Yes, sir.

The COURT : When was this data obtained

by you?

A. The data obtained on the Ryan Lode was

obtained—the first information about 1924 and

later information at various times when I'd be

on the Ryan Lode property.

The COURT: When was this plat made?

[251]

A. It was made in 1929.

The COURT : What time in 1929 ?

A. It was during the early spring or during

the spring and early summer of 1929.

The COURT : Prior to the location of the

Irishman No. 1?

A. No, sir, it was while Mr. Grant and I

were working on the Irishman No. 1, and it was

at a time when the Elmes Gold Mining Co. had

shut down and I w^as trying to get the company

reorganized to take over the three claims owned

by Mr. Grant and myself.

The COURT : Did you have this data at the

time you located the Irishman No. 1 ?

A. I had the data regarding the Ryan Lode.

The COURT: You did?

A. Yes, sir.

The COURT : And that data that you had at

that time is correctly delineated on this ex-

hibit?

A. Yes.
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The COURT: The objection will be over-

ruled.

Mr. CLEGG: We note an exception, your

Honor.

The COURT : You may have an exception.

And it will be received only so far as it relates

to the Ryan Lode and the Irishman No. 1 Lode.

As far as the other part of the exhibit is con-

cerned, it will not be received.

Map referred to admitted and marked

Plaintiff's Exhibit 22.

Mr. HURLEY : Continuing the strike or di-

rection of the Ryan Lode as indicated on this

map, Plaintiff's Exhibit 22, how far, presum-

ing that the Ryan Lode following the same

course or strike in a northerly direction as it

shows on this map, and as the workings there

now show, how far would the vein be from the

vein on the north end of the Irishman No. 1,

or how close would it come to the Irishman

No. 1 Lode Claim ? Approximately, if you know.

A. It would come approximately, the strike

of the Ryan Lode extended would come approxi-

mately % of a mile west of the Irishman vein.

Q. Would it have been possible to have

moved, after you and Mr. Grant made your

discovery of the vein in place on the Irishman

No. 1 Lode Claim at that time, would it have

been possible to have moved the southwest cor-

ner stake and the southeast corner stake so
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that the Ryan Lode could have passed across

the Irishman claim, that is considering^ that it

continued its strike in the same direction?

Mr. TAYLOR: To which we object as call-

ing for a conclusion of the witness.

Mr. CLEGG : And we also object to it on the

ground that it is irrelevant, incompetent and

immaterial.

The COURT: Objections overruled.

Mr. CLEGG : We note an exception.

The COURT: You may have an exception.

The WITNESS: It would be impossible.

[252]

There would have been no object in moving the

Southwest and Southeast corner stakes 50 feet East

to get in line with the Ryan Lode. The strike of the

vein on the Irishman No. 1 would run over to the

West side line and very close to the Southwest

corner of that claim, Mr. Grant and I staked the

Gold Lode, I believe, in December, 1928. We staked

it in order to take in the extension of the vein

which we found on the Irishman No. 1, which, ap-

parently, would either cut through the West side

line of the Irishman 1 or very close to it.

When I was on the Irishman No. 1 last Satur-

day we made an examination of the stake nailed to

the tree below the road. We observed evidence of

tire around that stake or tree. When we were there

Saturday the stake was marked with a letter S W,
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looks like either S or G and then another S in-

verted, S. W. Corner mispelled corner, Irishman

Xo. 2 Lode claim. The word claim misspelled and an

arrow pointing to the east marked 600 feet. I found

no w^riting of mine on that stake. The birch tree was

about 12 inches in diameter with blazes on it. A fire

had passed by there, undoubtedly, or come that way.

It had burned up along the North side of the tree

higher than on the South side and higher than on

the Southeast side. The bark showed it was charred

several feet above the moss and along one edge close

to the stake it showed to be heavily charred right

up close against the stake, except that right directly

behind the stake it showed very little charring or

practically none, except on the edge which coin-

cided with the corner of the stake and there the

bark was charred quite heavily. I examined the

moss around the bottom of the stake. I could tell

from that examination that the stake had been put

in there after the moss had been burned because

the roots of the tree or roots of some vegetation di-

rectly under the moss showed having been burned

somewhat. The stake w^here it had been pushed into

the moss had bent the charred particles of the moss

downward to show that it was at one time charred

straight across but the stake was pushed in after-

w^ards and bent down the burned part with it. The

stake shows a certain very plain charring effect

around the bottom of it and up close to where it

had been hewn on four [253] sides to square it as a

corner stake, and the charring on that appears just
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as pronounced at considerable depth below the sur-

face of the moss as it does above the moss. In fact

it shows to be charred as much clear below the moss

where the moss is not charred at all from the fire.

That would indicate to me that the stake was cut as

a standing tree in an area which had been burned

over previously, and it was squared on four sides,

removing the charred portion where it was squared

and was then driven in and used as a corner stake

at some location which had not been burned over.

My best judg^ment is that the stake was put in after

the fire. I was present when a fire occurred out there

as testified by Mr. Nickoloff and I helped fight the

fire.

Cross-Examination

I have driven across and walked across the Ryan
Lode many times. The first time I was out there

before I made this map (Plaintiff's Exhibit 22) was

in 1924, when I spent several hours examining the

Ryan Lode.

Q. What was the object of doing that at

that time?

A. Well, Ben Thompson, who was heavily a

part owner of that property asked me to go out

there and examine the property.

Q. You were engaged at the College at that

time, were you not?

A. Yes, sir.

I had a Brunton compass with me and went down

into the main shaft and several other shafts. I took

the dip and strike of the vein. After that I was
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across the property many times, have driven across

and have stopped and. looked at the dump.

Q. When did you go out there for the pur-

pose of making an investigation and examina-

tion of this Ryan Lode, if at all?

A. I did not go out there for the purpose of

making an investigation of the Ryan Lode.

I was out there again in 1926 but I do not know
what month. At that time I stopped there and took

the bearing which I knew the Ryan Lode to have

and lined that bearing across the valley towards the

claims of the Nickoloif property, just lined it up to

see approximately where the vein would show up

over there. I found that the strike of the Ryan

Lode extended would come across some of the claims

of the Nickoloff property. I could see the Nickoloff

property from the point where I stood in the vi-

cinity of the Ryan Lode. There were trees in the

way between the Ryan Lode and the woods cover-

ing the Nickoloff property. I could just sight the

woods covering the Nickoloff property, which was

probably a mile away. A Brunton compass is a

pocket transit known [254] among geologists and

mining engineers for taking bearings and doing

rough underground surveying. I made no other in-

vestigation of the Ryan Lode except to size up the

vein material and dumps at the collars of the shafts.

The fact is since 1924 I made no specific investi-

gations to ascertain what the strike of the vein was

of the Ryan Lode. At that time in 1924 the vein was

exposed in three or four shafts which were sev-
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eral hundred feet apart. I could not see the exact

distances they were apart. The shafts were from a

few feet to over 100 feet in depth. There is no por-

tion of that vein that outcrops on the surface. I

believe all four shafts were sunk on the vein.

When we discovered the vein on the Irishman we

discovered about 5 or 6 feet of the vein. I did not

conclude at that time that the strike of that vein

was North 29 degrees West. When Grant and I

made an examination of it after we got to the

bottom of the hole originally sunk on the Irishman,

I don't remember what I concluded the strike was

at that time. I have no notes w^hich I took at that

time. When we first took a bearing on that vein it

was for the purpose of determining the strike so

we could sink and locate a new shaft which might

land on top of the vein. At the time Grant and I

examined it, it was about similar to what it is now,

about 40 or 45 degrees East. That is what I say is

the strike of the vein at the present time from my
examination last Saturday. Last Saturday we took

the strike of the vein as exposed in Farrell's tunnel

in the present workings. We took bearings of the

strike in two places. I didn't ask either Grant or

Mutchler, who were present on the premises, to go

down with me. Henton and I went down there alone.

I didn't ask permission of anybody to go down

there although I had not been there since 1929.

The COURT: At this time I would like to

call the attorneys' attention to one fact. We
have consumed most of our time to prove the
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strike and the dip of the discovery vein and we
are to have an argument in this case tomorrow.

The Court has admitted all that testimony and

is still admitting it, but the Court can see no

materiality of proving either the strike or the

dip of the discovery vein, and I wish when you

come to argue the case you w^ould call the

Court's attention to the materality of that and

of the continuity of that vein. The Court can't

see it. [255] The Court may be wrong and if

the Court is wrong, he wants to be enlightened

as to the materiality of proving the continuity

of that vein or even the dip of that vein.

I prepared Plaintiff's Exhibit 22 when I was con-

sidering reorganizing the Elmes Gold Mining Com-

pany in order to show the locations of the different

veins on Ester Dome and the situation of the com-

pany's property with respect to them, and not for

the purpose of showing to prospective investors the

strike of the Ryan Lode in relation to the Nickoloff

or Elmes Gold Mining Company's properties. The

dotted line on the map marked A shows the Nickol-

off property, the heavy white line No. 13 on the ex-

hibit is the Ryan Lode and No. 9 is the Irishman

Lode.

When we examined the Southwest comer stake of

the Irishman No. 1 last Saturday, we did not de-

tach the stake from the tree and we excavated only

a little bit in the moss underneath the stake where

it was embedded in the ground. I did that with my
hand, w^hich was all I had. I did not go clear to the



Edna G. Pilgrim 365

(Testimony of Earl R. Pilgrim.)

bottom of the stake. I did not testify this morning

there was burnt moss underneath the stake where it

had been planted in the ground. What I meant was

the burnt moss had been turned down and pressed

down from the impression or the pressing of the

stake. I determined that easily without touching it,

as it had the appearance. I did not analyze any of

the moss matter to see if it had been burnt or not. I

just looked at it and that enabled me to tell the

Court that the stake was put down there through

the moss after it had been burned.

The writing on the stake was on the North side. I

did not say before which side it was on. I am not

able to say that I saw any other writing on that

stake. I thought I saw a possible outline of some

writing or printing but I wasn't certain about that.

I did not recognize that stake at all. I don't know

whether I had seen it before or not. I don't think I

could tell a stake of that character that I had seen

before unless there was some special mark or shape

to it. I could not tell positively whether I had ever

seen that stake before or not. I saw that same stake

in 1933 when I went out with Mrs. Pilgrim to look

over the property. The one I saw Saturday ap-

peared to be the same stake I saw in October, 1933.

The stake was [256] nailed to the tree at that time.

In 1933 I did not recognize it positively as being

any stake I had seen before. It might have been

though. I would not sa}^ positively it was not a stake

I had seen before.



366 O. M. Grant, et al. vs.

(Testimony of Earl R. Pilgiim.)

On last Saturday we surveyed in the original

shaft of the Irishman No. 1. We surveyed on the

South side of that shaft a distance of over 100 feet

from the shaft, and we found the strike of the drift

there was about South 60 degrees West. We weren't

positive the vein existed in the drift. We didn't take

any strike as appearing on the vein proper. We took

the strike of the drift. On the North end of that

drift, which was on the Irishman No. 2, we went

all the way in to the face of the drift, a distance of

more than 200 feet. There the strike of the vein

was about North 45 degrees East. There is a differ-

ence in the samples I took from the vein in these

drifts. There is no conglomerate at all in these

samples.

When Grant and I staked the Irishman No. 1 I

saw no post marked the Southwest corner of Irish-

man No. 1 or 2 below the road. After we staked the

Irishman No. 1 in 1928, I saw the stakes on the

North end of the claim nearly every day, especially

the Northeast corner stake. We were working there.

I saw the Southeast corner very seldom. In 1934

the South center end stake of the Irishman No. 1 I

couldn't find. The South center or southeast corner

of the Irishman No. 1 stake appeared to me in 1934

to have been moved. It should have been further

in the woods. I found the stake out in the open and

it was a stake close to the edge of the timber.

Below the road the timber extends over a mile. The

last time I saw the Southwest corner stake was in

the Spring, or, I believe, in June of 1932 or '33. I
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had occasion to pass by there in going towards

Sheep Creek with Sylvester Howell and I noticed

then the stake was there. Previous to that I saw

it in the Spring of 1930. I was working right close

by there building a cabin and was right alongside

the stake and one of the last things I did before I

moved away from there was to put a wire around

the tree and around the stake just so the stake

wouldn't fall over. No one was [257] present at that

time. I also saw it in the Fall of 1929 when I was

sinking that shaft on the line between the Moon-

shine and the Gold Lode. I never had occasion to

show these stakes to anybody at any time.

Redirect Examination

The North center stake of the Gold Lode was a

blazed birch tree, not a stake. With respect to this

birch tree that the Southwest corner stake of the

Irishman No. 1 is now nailed to, I believe it to be

the same birch tree that we blazed for the Gold Lode

North center end stake.

Recross Examination

On Saturday last I noticed an arrow pointing to

the Southwest and writing on it of 150 or 1500 feet

indicating that that tree had been appropriated by

me as the North center end stake of the Gold Lode.

The writing on it appeared to be something like

mine but I can't swear that it was, although I ex-

amined it carefully. The 150 or 1500 feet is in

writing or printed. I could not necessarily recognize
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my printing. I could not recognize that printing as

my handwriting.

Redirect Examination

Q. Why couldn't you identify it? What is

the reason, if any, why you couldn't tell posi-

tively if it was your writing or figures or not?

A. Well, you see writing or printing on a

tree—I'm willing to say that it was mine. It

possibly was mine, but I don't have a unique

hand writing or way of printing that no one

else in the world has.

(Witness excused)

HUGH HENTON,

called as a witness in behalf of plaintiff, testified in

substance as follows:

Direct Examination

I have lived in Fairbanks since the Fall of 1928

and am engaged in teaching assaying and the ex-

traction of minerals from the ores at the Alaska

Agricultural College and School of Mines. I re-

ceived my early training in the mines of South

Dakota and scholastic training in the South Dakota

School of Mines. I worked 7 or 8 years underground

[258] as shoveler and miner, machine man, tim-

berer, and miscellaneous work. I held a position of

surveyor for 2 or 3 years and assayer for the Rul)y

Gulch Mining Company at Whitcomb, Montana.
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I visited the Irishman No. 1 last Saturday and

took four readings of the strike of the vein at the

bottom of the shaft, the average of which was

North 461/2 degrees East. The dip of the vein at one

place was 74 degrees Southeast and 72 degrees

Southeast at another. I looked at the vein at the

same time and did not see any conglomerate or

breccia quartz. I took some samples of quartz while

out there, all from the same vein.

Samples of ore referred to offered and ad-

mitted in evidence and marked Plaintiff's

Exhibits 24-A to 24-G inclusive, without

objection from defendants.

I also took samples of quartz found on the dump
in a pile at the Grant and Mutchler shaft.

Samples of ore referred to offered and ad-

mitted in evidence and marked Plaintiff's

Exhibit 25, over defendants' objection.

I have assayed samples of quartz taken from this

section of Alaska. Ordinarily it is impossible to tell

Avhat vein a certain sample of quartz comes from. In

the Fairbanks district generally one vein may ex-

hibit all the different kinds of quartz another vein

exhibits.

While I was out there I examined the stake

marked Southwest corner of Irishman No. 2 on the

lower side of the road. I examined it to determine

as definitely as possible whether or not I thought

that stake was there nailed to that tree at the time

the fire went through there. I found a stake nailed
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to a birch tree that was burned severely, the bark

was and the markings of the burnings on the birch

tree did not match the burnings on the stake. The

latter were slight, simply a little charring. The

burning on the tree was very severe. I examined

the moss underneath or close to the tree and the

stake was evidently driven into the moss after it

was badly burned. The stake had been driven down
into dead moss and through a burned root, breaking

this burned root and the burned moss was evi-

dently penetrated by the stake. [259]

The strike of the vein was examined, as above

testified about, if prolonged according to its strike

would come out almost directly, within a very few

feet, a foot or two, of the Grant and Mutchler shaft.

Cross-Examination

This vein as it approached the Mutchler shaft

wouldn't be probably 3 feet away, assuming that the

strike continued the same as it was where I took

the strike. It certainly couldn't be over 100 feet

away, nor 250 feet. It woukln't be over 3 feet. I

went out there with Earl R. Pilgrim, who testified

before I did and whose testimony I listened to. He
summoned me for that purpose to do some survey-

ing and when we got there I was asked to examine

a stake and inform him what my opinion was. I

examined it first with Pilgrim sitting in the car and

later he came down and talked to me. I don't know

when he examined it. I didn't watch him particu-

larly. I was then a few feet away and entered notes
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in my note book. I didn't pay any attention to what

he was doing. I don't know what Pilgrim was doing

while he was there. I entered my notes in my note-

book while I was in the vicinity of the stake and

when Pilgrim was there but I don't know whether

he examined the stake at that time or not. The only

thing I can say is he examined the stake after I

did for probably 5 or 10 minutes, something like

that. It took me 15 minutes, and about 10 or 15 min-

utes more to make the entries in my notebook. I

read from my notebook :

'

' Stake marked south, some

sort of figure W corner, c-o-r-n-a-r of the Irishman

No. 2 Lode Claim C-1-a-m-e arrow" and some more

notes about the appearance of the arrow. The mark-

ing above the word corner was "S, a little s made

backward and then the figure that looked like either

G or D attempting to be W." That was on the stake.

Reading further from my notebook: "Stake was

leaned against burnt bark of birch tree besides being

driven into the ground at the foot of tree. Ground

leaves moss show driving of stake through burnt

moss." And then I described the bent roots, etc.,

as to the burning of the latter. "Bark on Birch".

I made a note there to remind me that discovery

stake was placed against a birch tree after that,

[260] after latter was burned. "Stake apparently

made from a dead, somewhat smoked pole, from

which bark had previously fallen or been removed."

Other writing or printing had been apparently
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existing on the stake but had been erased or per-

haps weather had so changed it only a faint trace

was visible. "Arrows on other stakes in neighbor-

hood were very similar evidently made by the same

person. Arrows and writing appeared different on

other stakes in vicinity." I went np to two or

three other stakes in the neighborhood. The arrows

on the different stakes looked remarkably similar.

The arrow^s were peculiar but the writings were

not similar. I examined the tree the stake was nailed

to. There appeared to be some writing behind the

stake next to the tree which I couldn't decipher.

I made the excavation of the moss around the

bottom of the stake carefully with my fingers. I

simply turned the moss up and laid it back care-

fully. I didn't remove anything. I didn't dig into

the dirt at all. I found a burnt root which had been

broken by the stake and been driven down and the

moss bent dow^nward and not recovered as it would

have if it had been green. I did not see what this

piece of burnt root was formerly attached to. I

didn't excavate to follow the root. I saw the break

in the roots, both parts in close proximity. It was

about as big as my thumb. I couldn't determine how

deep the stake was driven into the ground. I only

examined the moss and was careful not to disturb

that. The tree was burned more than the stake.

The stake was not burnt w^here the birch tree was

burnt. The stake was sort of smoked with a little

slight smudge on the stake half way up, nothing



Edna G. Pilgrim 373

(Testimony of Hugh Henton.)

like that on the tree, nothing that showed any burn-

ing such as the tree had. I couldn't say that the

stake showed it was burned more within 18 inches

from the top of the moss than it did further up

to where it leaned against the tree. I couldn't say

that stake was much burned at all, only slightly

smoked or smudged. I didn't notice from my ex-

amination that this stake was burned more on the

first 18 inches from the top of the moss than it

was further up where it leaned [261] against the

tree. The moss was burned several inches deep. From

my experience I know that where moss has been

burned, it is sometimes powdered on top where fire

has gone over moss. The moss was charred and

burned sufficiently so as to be dead and will not

grow any more.

In surveying in the shaft of the Irishman No. 1,

I simply went down the shaft to the drift. I took

the quartz samples that are admitted here from the

vein in all cases. We had two carbide lamps. I

took no samples from the Wasp or the Grant-

Mutchler vein. I know nothing about that vein. I

picked up a piece of quartz from that dump. I don't

know whether it is ore or waste. I did not assay these

samples. In surveying in the Irishman shaft, we

took the direction of the drift from the south end

to the shaft, which was as follows: "First shot

north 60 degrees east 65 minutes ; shot from the south

end of the drift north 60 degrees east 25 minutes,

which was the most southerly survey I made. There
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are several other shots going from there to the

shaft. One led north 52 degrees east and another

]od noi'th 59 degrees east and the third went right

from station 3 to 4 north 59 degrees east 32, which

brought us up opposite the shaft, station 4. I took

several shots south to check my readings north I

foimd south 52 degrees west for the two check

north 52 degrees east. I found, looking south from

station 4 to station 3, I found south 59 degrees west

32 feet. In checking my north 59 degrees east, read-

ing to even degrees." I was about six feet from the

shaft when I took this sight. I haven't figured the

average, but it would be about South 48 West or 49

degrees West and that would be North 48 or 49

east.

(Witness excused.)

FRED DEEMING,

called as a witness in behalf of plaintiff, testified in

substance as follows

:

Direct Examination.

I live in Fairbanks and am engaged in mining.

I mined with [262] defendant Grant the winter

of 1931-32 on the Irishman No. 1 out of the Grant-

Pilgrim shaft. When I was going to quit Grant

wanted me to sink another shaft uphill in a South-

erly direction on the same claim. I did not do so.

I have been there since and saw a shaft in prac-

tically the same place where Grant wanted me to

put one down. That shaft is uphill from the boiler

house in a Southerly direction about 200 feet. I
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remember seeing while I was working there a partly

built cabin near the road just before you get to

this Grant-Mutchler shaft as it is now. One day

I was passing that cabin with Grant and he said

that was Pilgrim's cabin and that the corner stake

of the Irishman was there by the cabin. That cabin

was above the road.

Cross Examination.

That cabin was probably 100 feet more or less

above the road. I am not friendly now with Grant.

Grant told me the point w^here he wanted another

shaft sunk was 200 feet more or less from the old

shaft uphill in a Southerly direction, from the shaft

we worked in. There was no boiler house or shaft

house there at that time. When I left there in 1931

there was a shaft there at the point where Grant

stated to me he wanted one put down. Grant took

me up to the place and showed me where he wanted

the shaft sunk. When I was working with Grant

that Winter I didn't know there was an Irishman

No. 1 or No. 2 Claim and I knew nothing about

the lines of those claims. I never looked at the

stakes on the Irishman No. 1.

When I had the conversation I have testified about

with Grant about the cabin and stake, we were going

to the cabin we lived in from the top of the hill.

When Grant said that was the corner stake of

the Irishman, he did not say what corner stake it

was. I do not remember anything else Grant talked

about on that trip down from the top of the hill
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past the cabin except that he said we had staked

some pretty good ground that day. All Grant said

was that that was the corner stake of the Irishman,

that is all I remember. I did not see the stake. He
did not say whether it was in front of the cabin or

behind it, nor which side it was on, and Grant

didn't even point to [263] the stake. In thinking

back when I first recalled that Grant made that

statement to me, I remember because of the cabin.

The cabin was something I should remember, and

also the corner stake. I have talked to Mrs. Pilgrim

and different people and I talked to Mr. Pilgrim

about it. I don't know when, sometime ago.

Q. How long?

A. Oh, now you have got me guessing. Last win-

ter or before.

I talked to Earl R. Pilgrim today about it.

I practically can fix the date of this conversation.

It was before we started mining and must have

been in October, 1931. We staked some claims that

day but I don't know exactly the names of them,

and all I can say is that it was in October, 1931.

Grant never talked to me in particular about the

stake and the cabin after we started working. I

couldn't say whether that was all he ever said to me
about it. That's all I remember him saying.

(Witness excused.)

Mr. HURLEY: That is all of our case, if the

Court please.

(Plaintiff rests.)
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SURREBUTTAL.
FRED WANN,

recalled as a witness for defendants, testified in sub-

stance as follows:

Direct Examination.

When I made the survey of the level in the work-

ings of the Irishman No. 1 shaft, I made that sur-

vey on the 100 foot or upper level with a transit

and steel tape, while Pilgrim and Henton testified

that they did their surveying in the 130 foot level.

(Witness excused.)

O. M. GRANT,

one of the defendants, recalled as a witness for

defendants, testified in substance as follows:

Direct Examination. [264]

Defendants' Exhibit S for Identification is a bill

of expenses connected with the Wasp claim. It shows

all the expenses in connection with my operations

on the Wasp to the best of my knowledge.

Statement referred to offered and admitted

in evidence and marked Defendants' Exhibit S,

over the objection of plaintiff.

Cross Examination.

The first item on this Exhibit S is June 1, 1933,

Grant 30 days $300.00. I worked for that money and
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expended my labor and I paid myself. I credited

myself and my partner's wages for any time we

worked out there on the property, the total amount

of which I do not know. I have receipts for the

moneys paid out and the bills for merchandise and

sundries. The checks and bills are out at the mine.

The original books showing entries for labor are

here. I believe the bookkeeper has the checks show-

ing amounts paid out for labor. I will produce them,

and also all items of receipts. I have a ledger state-

ment of this matter but that does not include all the

amounts received because from May to October we

had no bookkeeper and I was keeping books myself

and not including some of it, but from Jmie on we

hired a bookkeeper so we have all that on the ledger

and for the other I will try to get the bills and

checks to cover it, and I will give Mr. Hurley the

books this evening.

The COURT: There is one other thing I

want to call attention to and that is this : If the

Court should hold that the side line of the

Irishman No. 1 included that disputed triangle,

have you any way of showing how much ore was

mined from the Wasp under those conditions,

because there was a little ore mined from the

Wasp upon that triangle and it is the Court's

understanding that under the present conditions

there can be no extralateral rights to the Wasp.

I may be wTong about that, and I want to hear

arguments about it. And for that reason it be-
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comes important to show how much was mined

in the Wasp claim, if the Court should so hold.

Mr. TAYLOR: That should be a matter of

surveying, if the Court please.

The COURT: I would like to give you a

chance to show that before you close your case.

Mr. TAYLOR: The defendants have been

mining this ground with the understanding that

they were on the Wasp. They didn't know

The COURT : I realize that. But that is the

thing that they should come prepared for. You

never can tell how a lawsuit will turn. As to this

triangle, if the Wasp had extralateral rights

[265] that wouldn't be important because it

w^ould all belong to the Wasp, and that was

my impression at first, but I can see the Wasp
cannot possibly have extralateral rights, because

in order to have extralateral rights it is my
impression that you have to have parallel end

lines.

Mr. CLEGG : Well, the law, your Honor, as

I understand it, is if they are substantially par-

allel it gives the claim

The COURT : But these are not.

Mr. CLEGG: Later

The COURT: But you don't want to argue

that your end lines are substantially parallel for

the purpose of extralateral rights, do you?

Mr. CLEGG: We don't want to? Well, we

certainly do.
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The COURT: Well, if yon do, Mr. Clegg,

I will be glad to hear yon tomorrrow on that,

but I don't believe yon stand nmch show for

that. If you have a chance to show that it will

be an aid to the Court because the Court might

possibly decide that way, I don't know.

Mr. TAYLOR : If the Court please, I would

like to have a chance to show that. I would like

to have a chance to prove that the Wasp lines

are

The COURT: You have put your proof in

already. The proof is here and you can have

a chance to argue and show that it substantially

complies, and if you can convince me of that

and that that is the law, I will be glad to hold

that it has extralateral rights, but the Court is

of the opinion that a claim like the AVasp has

no extralateral rights and can have no extra-

lateral rights. That is my impression of the

law.

Re-direct Examination.

The document marked Defendants' Exhibit S was

prepared with some haste yesterday and that re-

quired us not only to search our books, but our

bills and checks to arrive at the statement. There

are some items omitted with reference to mill costs.

I omitted an item of $1,145.00 paid to Nickoloff

for milling ore and I have the check for that pay-

ment here.
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Check referred to offered and admitted in

evidence and marked Defendants' Exhibit S-1,

without objection.

Mr. TAYLOR : If the Court please, I would

like to say that we have some checks and bills

to accompany this statement in a jmnbled up

form, and if permitted we can get together and

put them in such shape for counsel for the plain-

tiff at any time.

The COURT: We haven't a great deal of

time. I would very much like to close this case

today if we can.

Mr. TAYLOR: I am willing to devote my
time to it with counsel. We can't have an ac-

counting such as this before the court in such

a hurried way.
* * •X- * * -x- *

Mr. CLEGG: I don't care to offer my sug-

gestions, your Honor, [266] but it appears to

me that the matter is so complicated so far as

this accounting is concerned, that a more satis-

factory manner would be to refer the matter

to a referee if the accounting is to be had.

The COURT : If the court had another week

here it would be better to get an expert ac-

countant to make an accounting, but the court

is going away not later than Friday morning.

Statement supplementing Defendants

'

Exhibit S offered and admitted in evidence

and marked Defendants' Exhibits S-2 and

S-3, over the objection of plaintiff.

Letter from First National Bank, dated
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(Testimony of O. M. Grant.)

Oct. 8, 1935, showing deposits by Grant and

Mutchlers offered and admitted in evidence

and marked Defendants' Exhibit T, without

objection.

Re-cross Examination.

The item of $22,024.91 shown on the statement as

total expenses of work on Irishman No. 1 as pre-

viously reported to May 31, 1933, was general

expenses incurred by me and other partners prior

to the time the Mutchlers and I became partners.

That work was done before I had any arrangements

with them at all. Out of the ore produced by my-

self and partners before the Mutchlers went in with

me, we got a total sum of $4,865.38. That is the

amount taken out of the old shaft on the Irishman

No. 1. I don't know^ how much was taken out of

the Irishman in 1934. I didn't work there then.

Farrell and Mutchlers may have taken some ore

out. They had a lease from Mrs. Pilgrim and from

me on the Irishman No. 1 and w^ere working a

different outfit altogether. I got thirty-some odd

dollars in royalty from the ore produced, which was

a 7% per cent royalty.

Mr. HURLEY: I will have to call Mrs.

Pilgrim again to show the amount that they

took out there, or rather what they claim they

took out.

The COURT : I don't think any mining done

under the Farrell lease has anything to do with

this lawsuit.
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(Testimony of O. M. Grant.)

Mr. CLEGG: I understand now that plain-

tiff has rested as to all evidence, is that correct %

Mr. HURLEY: Yes, we rest at this time,

if the Court please.

Plaintiff Rests.

Mr. CLEGG: We wish to renew our motion to

have this case dismissed as to the defendant named

George Mutchler. We have submitted [267] that

motion on several occasions and it has been contin-

ued by the Court for the purpose of giving the

plaintiff an opportunity to make a showing, if only

with reference to the resistance of that motion. Up
to this time we have received no notice of any show-

ing being tendered by the plaintiff or her attorney,

and we ask at this time that the Court act upon

our motion and have it determined.

The COURT: Anything to say to that motion,

Mr. Hurley?

Mr. HURLEY: 1 don't care to argue it at this

time.

The COURT : I am going to reserve my decision

on that. I don't see I can accomplish any good

by you people by doing it at this time. I can't hurt

you much by no ruling at this time, and he is not

a party to this case and the Court will not give a

judgment against George Mutchler.

Mr. CLEGG: I will call vour honor's attention
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to the fact that no process has ever been issued or

served on this defendant and he has not had an op-

portunity to be heard or represented by counsel

and no judgment of any legal effect should be

rendered against him.

The COURT : I realize that.

Mr. CLEGG: We would also like, at this time

to ask leave to renew the motion which we made

at the conclusion of the plaintiff's case for a non-

suit as to defendants John Mutchler and David

Mutchler, or in their behalf, and also in behalf

of the defendant Grant. I think Mr. Taylor joins

me?

Mr. TAYLOR: Yes.

The COURT: You can move for a directed ver-

dict and you wouldn't have to get permission of the

Court to do that.

Mr. CLEGG : We do that now, your honor, on all

the grounds heretofore urged, and upon the further

ground that the interest claimed by the defendants

David Mutchler and John Mutchler show" no con-

nection whatever with the title to the Irishman No.

1. The testimony so far has failed to show what their

connection is with the title of the Irishman No. 1.

The COURT : Your motion will be overruled and

you are each [268] allowed an exception.

Mr. CLEGG: I thank you. At this time, your

Honor, I would like to call the Court's attention to

this fact and make a motion accordingly, that the

testimonv now before the Court and the record that
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has been received in evidence shows that there are

two distinct issues which are not disclosed in the

pleadings. Both of those issues are legal issues ; they

raise conclusions of law and are not determinable

in an equity action such as this. The first proposi-

tion is as to whether or not the apex of the vein

found, as shown by the testimony on the part of the

plaintiff, or tending to show that the vein found

by the defendant Grant apexed on the claim known
as the Wasp, and that is the allegation in the com-

plaint of the plaintiff, that this vein from the Irish-

man No. 1 extends over to the Wasp and that it

apexed there. We deny that, but in view of that

testimony, your Honor, which is before the court,

there is a precise legal issue raised and upon which

the defendants now appearing before the court are

entitled to a jury trial. There is also the other issue

as to the precise location of the line between the

Wasp Lode Claim and the Irishman No. 1 Lode

Claim which this vein intersects. That also raises

a pure question of law which is determinable only by

a jury, and this being an equitable action, your

Honor, we claim that the defendants who appear

here, Grant and the two Mutchlers, are entitled to

a jury trial on those issues, and that the matter

couldn't be determined by the Court with respect

thereto, or to either of them, and for that reason

we ask now that the Court grant either one of two

propositions: First, that the case be continued until

these matters are determined by a trial by a jury

under the law and under the Constitution, or that
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the Court does not in any way decide upon those

issues in this hearing, and merely decides the issues

presented by the pleadings and by the evidence.

If the Court feels that there are other things shown

by the evidence that are not in the pleadings that he

has a right to take cognizance of, why then those

may be determined, but we submit, if your Honor

please, defendants are entitled to a jury trial on

these two purely [269] legal issues, and we ask that

the case be continued \mtil that is accomplished. We
also call your Honor's attention to the fact that we

have several times referred to an action in eject-

ment pending now in this Court which is a legal

action, an action of ejectment which will decide, if

it is ever tried, the precise matter I have now called

to your Honor's attention, and that case is pending

and at issue, and has been at issue prior to the time

when this action was filed and it has not yet been

tried. And we submit that in order to have full and

impartial justice we are entitled to a jury trial for

these reasons.

Mr. TAYLOR : The defendant Grant also joins in

the motion.

The COURT : Motion will be denied and you are

allowed an exception. This case is a case to estab-

lish a trust and for an accounting. You have legal

issues raised in this case and the court of equity

will decide them. It is a principle of law that a

court of equity takes jurisdiction and does com-

plete justice between parties even to deciding ques-

tions that ordinarily should be submitted to a jury.

If you had wanted a jury in this case you could
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have had it in the case, but in such a case the jury

would only be advisory to the Court and the Court

could disregard any finding of the jury made in

such a case.

Both Sides Rest

The following are the exhibits admitted in evi-

dence by plaintiff and defendants, with the excep-

tion of those already incorporated in the bill of ex-

ceptions herein, and excepting also the samples of

ore introduced by the respective parties : [270]

PLAINTIFF'S EXHIBIT 4

Statement of Expenses and Receipts in Con-

nection with operation and working of Irish-

man Nos. 1 and 2 Lode Claims on Happy Creek.

(Showing the items from October, 1929, to July,

1933, both dated inclusive, by a recapitulation, as

foUows:)
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RECAPITULATION

Oct. 1929 to Sep. 1930 inc Grant & Matheson Oper. Expense

Oct. 1930 to Nov. 6, 1930 0. M. Grant

Nov. 7, 1930 to Apr. 1931 Grant & Bolin

Sept. 1931 to Mch. 1932 Grant & Deeming
Apl. 1932 to June 1932 0. M. Grant

September 1932

Oct. 1932 to July 1933 Grant & Mutchler

RECEIPTS

July 5, 1930 per Bank Assay, 1st Nat Bank^Gr. & Math.

May 8, 1931 " '' " " '' " —Gr.& Bolin

June 13, 1932 Deposit Slip " " " —Gr. & Deeming

RECAP OF OPERATIONS AND RECOVERY

8524.03

395.50

3970.72

3659.99

870.00

300.00

4866.96

22587.20

2695.48

1498.79

710.00

4904.27

Loss

Grant & Matheson Operating Expenses 8524.03

Recovery 2695.48

Loss 5828.55

0. M. Grant Operating Expenses

Dead Work 395.50 395.50

No Recovery

Grant & Bolin Operating Expenses 3970.72

Amt. of Recovery 1498.79 2471.93

[271]

Grant & Deeming Operating Expenses 3659.99

Amt. of Recovery 710.00 2949.99

0. M. Grant 1932 Dead Work 1170.00 1170.00

Grant & Mutchler Operating Expenses

Ore Not Yet Milled.

10.'^/{ nnprations

4866.96

nn/~.+o1 1/\c5c< oYr>1nrlin<T 12815.97

((Certificate attached to statement read in record

and appears in Direct examination of Edna G. Pil-

grim, plaintiff.)
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PLAINTIFF'S EXHIBIT 9

ASSIGNMENT AND AGREEMENT
THIS ASSIGNMENT AND AGREEMENT,

made and entered into this 26th day of June, 1934,

by and between O. M. GRANT, hereinafter called

First Party, MUTCHLER BROTHERS, a co-part-

nership firm composed of George Mutchler, David

Mutchler, and John Mutchler, hereinafter called

Second Party, GEORGE MUTCHLER, DAVID
MUTCHLER, and JOHN MUTCHLER, indi-

vidually, hereinafter called Third Parties, and C. E.

Farrell, hereinafter called Fourth Party, WIT-
NESSETH:

(1) THAT WHEREAS First Party, being the

owner of an undivided one-half (%) interest in the

property hereinafter mentioned, granted by a

written option agreement of September 24, 1932,

unto Second party an option to purchase the follow-

ing property in the Fairbanks Recording District,

Territory of Alaska, more particularly described as

follows, to-wit:

(a) An midivided one-Quarter (%) interest

in and to that certain quartz mining claim

known as IRISHMAN NO. 1 together with an

undivided one-quarter (1/4) interest in the

buildings, machinery, and equipment thereon.

(b) An undivided one-quarter (i/4) interest

in and to that certain quartz mining claim

known as IRISHMAN NO. 2 and an undivided

one-quarter (1/4) interest in and to the mining



390 0. M, Grant, et al. vs.

machinery, equipment, and buildings thereon,

save and except First Party's private cabin

which he reserved for himself and which is situ-

ate on said claim,

both of said claims being between St. Patrick's

Creek and Happy Creek in the Fairbanks Record-

ing District, Territory of Alaska; and [272]

(2) WHEREAS Second Party has heretofore

paid to First Party the smn of Three Hundred
Fifty Dollars ($350.00) as provided in said option

agi'eement of September 24, 1932 and has mined

certain ore which First Party believes to have come

from a claim known as the A¥asp and which the

said Edna G. Pilgrim, hereinafter mentioned,

claims to have come from said Irishman No. 1 or

Irishman No. 2 and out of which no royalty or pay-

ment has yet been made First Party on said agree-

ment of September 24, 1932; and

(3) WHEREAS one Edna G. Pilgrim by lease

and option of date, January 20, 1934, granted unto

Fourth Party, as Lessee and Optionee, the ex-

clusive right to mine and/or purchase her undi-

vided one-half (%) interest in and to the above de-

scribed Irishman No. 1 and Irishman No. 2 quartz

mining claims upon the terms and conditions in

said instrimient set forth.

(4) NOW, THEREFORE, for and in con-

sideration of the premises, of the mutual agree-

ments herein contained, and of other valuable con-

siderations to each party moving from the other,

the parties hereto agree as follows, to-wit:
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(a) Second party hereby sells and. assigns unto

Fourth Party an undivided interest in and to said

option agreement of September 24, 1932 and in and

to all rights and benefits now existing thereby, and

the parties hereto agree that if the above mentioned

ore which has been mined proves to have come from

said Irishman No. 1 or Irishman No. 2 that royalty

payments therefrom shall be made First Party on

said option agreement of September 24, 1932 until

the Thousand Dollars ($1,000.00) required by said

agreement has been paid in full and if said ore

mined proves not to have come from said Irishman

No. 1 and Irishman No. 2 that the royalty provided

for in said option agreement of September 24, 1932,

shall be paid First Party out of subsequent mining

operations on said Irishman No. 1 and Irishman

No. 2 until said thousand dollars ($1,000.00) has

been paid in full.

(b) That Fourth Party hereby sells and as-

signs unto the individual parties hereto (excluding

the co-partnership firm mentioned as [273] Second

Party) an undivided interest in and to said lease

and option of January 20, 1934.

(c) That the undivided one-half (%) interest in

said Irishman No. 1 and Irishman No. 2, which now

vests in First Party, shall hereafter vest in the five

(5) individuals above named in equal proportions.

(d) That the aforesaid five (5) individuals shall

and hereby do form a partnership firm composed of

them alone, to wit, O. M. Grant, George Mutchler,

David Mutchler, John Mutchler, and C. E. Farrell,

to work said Irishman No. 1 and Irishman No. 2,
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each being an equal owner and the expenses to ])e

shared by each of said five (5) individuals equally.

(e) That pursuant to the above, the legal title

to said undivided one-half (V2) interest now being

O. M. Grant he shall forthwith execute a deed

wherein and whereby he conveys to each of the

other four (4) individuals, to wit, George Mutchler,

David Mutchler, John Mutchler, and C. E. Farrell,

an undivided one-tenth (1/10) interest in and to

said Irishman No. 1 and Irishman No. 2 and in and

to said mining machinery, equipment, and buildings

thereon (except said private cabin of O. M. Grant).

IN WITNESS WHEREOF the parties hereto

have signed their names the day and year herein-

above first set forth.

(Signed) O. M. GRANT First Party

MUTCHLER BROTHERS
Second Party

By (Signed) GEO. MUTCHLER
( " ) GEO. MUTCHLER
( " ) DAVID MUTCHLER
( " ) JOHN MUTCHLER

Third Parties

( " ) C. E. FARRELL
Fourth Party

Executed in the presence of:

(Signed) HARRY E. PRATT
(Signed) CHARLES W. PRESTON

United States of America

Territory of Alaska—ss.

This is to certify that on this 26th day of June,

1934, within said Territory, personally came before
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me, the imdersig-ned Notary Public [274] in and for

said Territory, the within named O. M. Grant,

George Miitchler, individually and for said

Mutehler Brothers, David Mutchler, John Mutchler,

and C. E. Farrell, to me personally known to be the

identical person described herein and who executed

the within instrument and each acknowledged to me
that he executed the same freely and voluntarily for

the uses and purposes therein mentioned.

Witness my hand and seal of office the day and

year in this certificate first written.

[Seal] (Signed) HARRY E. PRATT
Notary Public in and for the Territory of

Alaska.

My commission expires Aug. 9, 1934.

PLAINTIFF'S EXHIBIT 10

THIS INDENTURE, Made the 6th day of July

in the year of our Lord one thousand nine hundred

and thirty-three.

Between H. N. Macomb, of Fairbanks, Alaska,

the party of the first part, and O. M. Grant and

George Mutchler the parties of the second part,

WITNESSETH: That the said party of the first

part, for and in consideration of the sum of One

($1.00) Dollars, Gold Coin of the United States of

America, to him in hand paid by the parties of the

second part, the receipt whereof is hereby acknowl-

edged, has granted, bargained, sold, remised, re-

leased and forever quit-claimed and by these pres-

ents does grant, bargain, sell, remise, release and
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forever quitclaim unto the said parties of the sec-

ond part, and to their heirs and assigns that certain

Mineral Claim knowii and described as WASP
(Quartz) CLAIM; situated on bench between

St. Patrick and Happy Creeks, Fairbanks Record-

ing Precinct, Territory of Alaska; together with

cabins and other improvements now upon said

claim.

TOGETHER WITH all and singular the tene-

ments, hereditaments and appurtenances theremito

belonging or in anywise appertaining, and the

rents, issues and i^rofits thereof, and also all the

estate, right, [275] title, interest, property, posses-

sion, claim and demand whatsoever, as well in law

as in equity, of the said parties of the first part of,

in or to the said premises and every part and parcel

thereof, with the appui'tenances.

TO HAVE AND TO HOLD, all and singular

the said premises, together with the appurtenances

and privileges thereto incident, unto the said parties

of the second part, and to their heirs and assigns

forever.

IN WITNESS WHEREOF, the said party of

the first part has hereimto set his hands and seal

the day and year first above written.

[Seal] H. N. MACOMB
Signed, sealed and delivered in the presence of

:

J. G. RIVERS
DAN McDonald

Cancelled 50^ Documentary Stamp.
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United States of America

Territory of Alaska—ss.

On this sixth day of July A. D. one thousand

nine hundred and thirty-three, personally came be-

fore me, J. G. Rivers, a Notary Public in and for

said Territory, the within named H. N. Macomb to

me personally known to be the identical person de-

scribed in and who executed the within instrument,

and he acknowledged to me that he executed the

same freely, for the uses and purposes therein men-

tioned.

Witness my hand and seal this sixth day of July,

1933.

[Seal] J. G. RIVERS,
Notary Public in and for the Territory of

Alaska.

My commission expires 2/19/34.

Filed for record : Jan. 29, 1934, at 15 min. past 2

o'clock P. M., Geo. W. Albrecht, Recorder, by Betty

Billson Mulrooney, Deputy Recorder.

PLAINTIFF'S EXHIBIT 11

THIS INDENTURE Made the 25th day of Au-

gust in the year of our Lord one thousand nine hun-

dred and thirty four BETWEEN O. M. Grant, of

Fairbanks, Alaska, the party of the first part, and

Jack Mutchler, of the same place the party of the

second part, [276]

WITNESSETH: That the said party of the first

part, for and in consideration of the sum of One
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Dollar and other good and valuable consideration,

Gold Coin of the United States of America, to him
in hand paid by the party of the second part, the

receipt whereof is hereby acknowledged, has

granted, bargained, sold, remised, released and for-

ever quit-claimed and by these presents does grant,

bargain, sell, remise and forever qnit-claim unto the

said party of the second part, and to his heirs and

assigns an undivided one quarter of an undivided

one half interest of, in and to that certain quartz

mining claim known and described as the Wasp
quartz or lode claim, situate on bench between

St. Patrick and Happy Creeks in the Fairbanks

Recording Precinct, Territory of Alaska, Together

with a like interest in all cabins, structures and

other improvements now on said claim. Said Claim

was located by H. N. Macomb and the location

notice thereof was recorded in the office of the Re-

corder of said Fairbanks Recording Precinct Janu-

ary 16, 1930, at page 577 Vol. 18 of Locations, to

which said records reference is hereby made for a

more particular description.

TOGETHER WITH all and singular the tene-

ments, hereditaments and appurtenances thereunto

belonging or in anywise appertaining and the rents,

issues and profits thereof, and also all the estate,

right, title, interest, property, possession, claim and

demand whatsoever, as well in law as in equity, of

the said party of the first part of, in or to the said

premises and every part and parcel thereof, with

the appurtenances.
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TO HAVE AND TO HOLD, all and singular tlie

said premises, together with the appurtenances and
privileges thereto incident, unto the said party of

the second part, and to his heirs and assigns forever.

IN WITNESS WHEREOF, the said party of

the tirst part has hereunto set his hand and seal the

day and year first above written.

[Seal] O. M. GRANT
Signed, sealed and delivered in the presence of:

CECIL H. CLEGG
PETER J. NICKOLOFF

United States of America

Territory of Alaska—ss. [277]

On this 25th day of August A. D. one thousand

nine hundred and thirty four, personally came be-

fore me, Cecil H. Clegg, a Notary Public in and

for said Territory, the w^ithin named O. M. Grant

to me personally known to be the identical person

described in and who executed the within instru-

ment, and he acknowledged to me that he executed

the same freely for the uses and purposes therein

mentioned.

WITNESS my hand and seal this 25th day of

August, 1934

[Seal] CECIL H. CLEGG,
Notary Public in and for the Territory of Alaska.

My commission expires Apr. 30, 1938.

Filed for record : August 30, 1934, at 34 min. past

10 o'clock A. M., Geo. W. Albreeht, Recorder, by

Betty Billson Mulrooney, Deputy Recorder.
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PLAINTIFF'S EXHIBIT 12.

CERTIFICATE OF LOCATION LODE CLAIM.

Notice is hereby given that the undersigned have

located a quartz or lode claim 1500 feet in length

by 600 feet in width, situate on the northeast

slope of Ester Dome right limit of St. Patrick

Creek and particularly described as follows, to wit

:

1. The name of said claim shall be the Irish-

man No. 1 Claim.

2. The date of discovery and location thereof is

Nov. 21, 1928.

3. The discovery post is situate North center end

of claim, and said claim is marked upon the ground

by substantial posts as prescribed by law, and is

described as follows: Commencing at the Discovery

Post; running thense in a Southerly direction 1500

feet to South center end post then,9e in a Westerly

direction 300 feet to the Southwest corner post

thense in a Northerly direction to 1500 feet to North-

west corner post then.9e in an Easterly direction 300

feet to discovery post (N center end) thense in an

Easterly direction 300 feet to Northeast corner post

thense in a Southerly direction 1500 feet to South

east corner post thense in a Westerly direction 300

feet to South center end post. The center and end

lines of said claim are cut, blazed and [278] marked

with posts so that the same can readily be traced.

Dated Nov. 21, 1928.

EARL R. PILGRIM
O. M. GRANT

Locators.
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PLAINTIFF'S EXHIBIT 13.

CERTIFICATE OF LOCATION LODE CLAIM.

Notice is hereby given that the midersigned have

located a quartz or lode claim 1500 feet in length

by 600 feet in width, situate on the northeast slope

of Ester Dome right limit of St. Patrick Creek

and particularly described as follows, to-wit

:

1. The name of said claim shall be the Irishman

No. 2 Claim.

2. The date of discovery and location thereof is

November 21, 1928.

3. The discovery post is situate South center end

of claim, and said claim is marked upon the ground

by substantial posts as prescribed by law, and is

described as follows: Commencing at the Discovery

Post; running then-se in a Northerly direction 1500

feet to North center end post thense in an Easterly

direction 300 feet to North east corner post thense

in a Southerly direction to 1500 feet to the Southeast

corner post thense in a Westerly direction 300 feet to

South center end (discovery) post thense in a West-

erly direction 300 feet to Southwest corner post

thence in a Northerly direction 1500 feet to the

North west corner post thense in an Easterly direc-

tion 300 feet to North center end post. The center

and end lines of said claim are cut, blazed and

marked with posts so that the same can readily be

traced.

Dated Nov. 21, 1928.

EARL R. PILGRIM
O. M. GRANT

Locators. [279]
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PLAINTIFF'S EXHIBITS 17-A TO 17-K,

INCLUSIVE

In substance, these exhibits are ASSAY MEMO-
RANDA of gold deposited for Assay at the First

National Bank of Fairbanks, Alaska, by the

ELMES GOLD MINING CO., said memoranda
being- furnished depositor by said bank and show-

ing, under the heading '

' Gold '

', that the fineness of

the gold deposited on the following dates is as

follows

:

Exhibit 17-A Nov. 5, 1928 678y2/1000ths

Exhibit 17-B Nov. 5, 1928 705y2/1000ths

Exhibit 17-C Sept. 11, 1928 709 /lOOOths

Exhibit 17-D Aug. 25, 1927 708 /lOOOths

Exhibit 17-E Oct. 10, 1928 78iy2/1000ths

Exhibit 17-F Sept. 20, 1928 753y2/1000ths

Exhibit 17-G Nov. 17, 1928 740 /lOOOths

Exhibit 17-H Nov. 5, 1927 749 /lOOOths

Exhibit 17-1 Jan. 4, 1928 746 /lOOOths

Exhibit 17-J Aug. 10, 1928 721 /lOOOths

Exhibit 17-K Oct. 7, 1927 729 /lOOOths

PLAINTIFF'S EXHIBIT 18-A to 18-Q,

INCLUSIVE

In substance, these exhibits are ASSAY MEMO-
RANDA of gold deposited for Assay at the First

National Bank of Fairbanks, Alaska, by the

NEWSBOY DEVELOPMENT CO., said memo-

randa being furnished depositor by said bank and

showing, under the heading ''Gold", that the fine-
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ness of the gold deposited on the

401

following dates is

IS follows:

Exhibit 18-A Jan. 9 1935 831i/>/1000ths

Exhibit 18-B Nov. 10, 1934 776 /lOOOths

Exhibit 18-C Oct. 29, 1934 838 /lOOOths

Exhibit 18-D Oct. 8, 1934 855 /lOOOths

Exhibit 18-E Oct. 8, 1934 8371/,/lOOOths

Exhibit 18-F Sept. 21, 1934 8241/2/lOOOths

Exhibit 18-G Aug. 20, 1934 85iy2/1000ths

[280]

Exhibit 18-H July 28, 1934 821 /lOOOths

Exhibit 18-1 July 9, 1934 813 /lOOOths

Exhibit 18-J June 22, 1934 832 /lOOOths

Exhibit 18-K June 7, 1934 832y2/1000tlis

Exhibit 18-L May 22, 1934 797 /lOOOths

Exhibit 18-M May 22, 1934 791 /lOOOths

Exhibit 18-N April 25, 1934 7781/2/lOOOths

Exhibit 18-0 April 25, 1934 8031/2/lOOOths

Exhibit 18-P April 25, 1934 766y2/1000ths

Exhibit 18-Q June 11, 1934 823 /lOOOths

DEFENDANTS' EXHIBIT A

CERTIFICATE OF LOCATION LODE CLAIM

Notice is hereby given that the undersigned has

located and claims by right of discovery a quartz

or lode claim 1500 feet in length by 600 feet in

width, along the lode or vein, situate on Ridge

between Happy Creek and St Patricks Creeks, with

West side line contiguous to East side line of Wash-

ington recorded claim together with all the dips,

variations, spurs, and angles, and all veins, lodes,
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ledges and deposits, the tops or apices of which are

within the line thereof, together with all surface

ground embraced within the said lines, said claim

being 1500 feet in length, and 300 feet on each side

of the center of said vein or lode, and is particularly

described as follows, to-wit:

(1) The name of said claim shall be the Moon
Shine Lode Claim.

(2) The name of the locator thereof is Earl R.

Pilgrim.

(3) The date of discovery and location thereof

is July 23, 1926.

(4) The discovery post or stake is situate 400

feet North of South center end post and 200 ft from

main highway to Happy Creek, and said claim is

marked upon the ground by substantial posts,

stakes, and [281] monuments, as prescribed by law,

and is described as follows : Commencing at the dis-

covery stake running thence in a Northerly direc-

tion 1100 feet to N center end post; thence in an

Easterly direction 300 feet to N. E. Cor post ; thence

in a Southerly direction 1500 feet to S E Cor post

;

thence in a Westerly direction 300 feet to S Center

end post; thence in a Westerly direction 300 feet to

S W Cor post ; thence in a Northerly direction 1500

feet to N W Cor post ; thence in an Easterly direc-

tion 300 feet to N Center end post. The center and

end lines of said claim are cut, blazed and marked

with posts or monuments, so that the same can be

readily traced. Dated , 1926.

EARL R. PILGRIM,
Locators.

Filed for record: Sept. 29, 1926, at 45 min past

.^ P M
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DEFENDANTS' EXHIBIT B

OPTION
THIS AGREEMENT, made and entered into

this 6th day of July, 1933, by and between H. N.

Macomb, party of the first part, optionor, and O. M.

Grant & George Mutehler, parties of the second

part, optionees, Witnesseth:

That for and in consideration of the sum of Fifty

($50.00) Dollars paid by the optionees to the

optionor, the receipt whereof is hereby acknowl-

edged, the optionor options and agrees to sell to the

optionees, that certain Mineral Claim situate on

bench between St Patricks and Happy Creeks,

Fairbanks Recording Precinct, Territory of Alaska,

^known and described as the WASP (Quartz)

CLAIM; together with cabins and other improve-

ments thereon.

The balance due the optionor, from the optionees

under this agreement is Two hundred fifty (250.00)

Dollars which shall be paid on or before Novem-

ber 1st 1933, and if so paid the optionor shall de-

liver to the optionees a good and sufficient quit

claim deed to said property, but if the said amount

is not so paid, the optionor may retain the [282]

down payment and neither party is under any obli-

gation whatever to the other party.

Upon the execution of this agreement the op-

tionor shall place a deed in escrow with the First

National Bank of Fairbanks, together with a copy

of this agreement, with instructions to said bank to

deliver said deed to the optionors at any time the

balance due him, under the terms of this agreement,

is paid over to said bank for the use of the optionor.
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During the life of this option the optionees shall

have the right to enter upon said claim for the pur-

pose of prospecting, sampling, and mining of ore

and shall have the right to use any of the improve-

ments now on said claim.

Time is of the essence of this agreement and this

agieement shall bind and inure to the benefit of the

parties hereto, their heirs, administrators, suc-

cessors, and assigns.

In witness whereof the optionor has hereunto set

his hand and seal this 6th day of July, A. D. 1933.

H. N. JVIACOMB

Signed, sealed, and delivered in the presence of

J. G. RIVERS
DAN McDonald

United States of America

Territory of Alaska—ss.

This is to certify that before me a Notary Public

in and for Alaska, personally appeared H. N.

Macomb who is known to me and he acknowledged

before me that he executed the foregoing agreement

as his free and voluntary act and deed for the uses

and purposes therein set forth.

In witness whereof I have hereunto set my hand

and affixed my official seal at Fairbanl^s, Alaska,

this 6th day of July, 1933.

[Notarial Seal] J. G. RIVERS,

Notary Public in and for the Territory of

Alaska.

My commission expires 2/19/34.
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Oct 25 1933 Received $250.00 in full settlement of

the within agreement.

H. N. MACOMB. [283]

DEFENDANTS' EXHIBIT G-1

Envelope addressed to: Mr. Harry Farrell, Ferry,

Alaska

From: Edna G. Pilgrim, Fair-

banks, Alaska

Postmarked: Fairbanks Alaska Jun 13,

1934 11 A M

DEFENDANTS' EXHIBIT G-2

Fairbanks, Alaska

June 13, 1934

Mr. Harry Farrell

Ferry, Alaska

My dear Sir:

If you are coming to Fairbanks in the next couple

of weeks, will you get in touch with either John L.

McGinn or myself as soon as possible. We want to

know what information you have on certain stakes

on the Irishman Claims, as to whether you have

positive knowledge of their location late last

summer, and will you be a witness for me if I

should go to Court to settle the matter"? Hoping to

hear from you soon.

Sincerely,

EDNA G. PILGRIM.
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DEFENDANTS' EXHIBIT H.

THIS LEASE AND OPTION, Made and entered

into on this, the twentieth day of January, A. D. one

thousand nine hundred thirty-four, by and between

Edna G. Pilgrim, of Fairbanks, Territory of Alaska,

as lessor and optionor, and C E. Farrell, of the same

place, as lessee and optionee, WITNESSETH:
Whereas the lessor and optionor is the owner of

an undivided one half (I/2) interest in certain lode

mining claims, situate between Saint Patrick Creek

and Happy Creek, in the Fairbanks Mining and

Recording Precinct, Fourth Judicial Division, Ter-

ritory of Alaska, which said group of claims includes

the claims commonljr known and described as the

Irishman No. One (1), and the Irishman No. 2

(two), situate on Saint [284] Patrick ('reek, and

whereas the lessee is desirous of securing a lease

and option on said properties

;

Now, therefore, it is mutually convenanted and

agreed by and between the parties hereto as fol-

lows, that is to say

:

(1) Lessee shall have the sole and exclusive right

and privilege to mine and extract gold, gold dust,

and other valuable metals and minerals from the said

lode mining claims, for a period of three (3) years

from the date of the execution of this instrument,

subject to the terms and conditions hereinafter set

forth.

(2) Lessee shall enter on said ground and com-

mence mining operations thereon as soon as prac-

ticable after the execution of this instrument, and

shall thereafter, during the mining season of each



Ed7ia G. Pilgrim 4ffl

year in which he shall be in possession of said prem-

ises, diligently and continuously carry on mining

operations thereon, in a minerlike and workmanlike

fashion, with due regard to the development and

preservation of said premises as a workable mine,

and it is hereby expressly stipulated and agreed that,

if the lessee shall, at any time during the life hereof,

cease mining operations for a period of ninety con-

secutive days, lessor shall thereupon have the right

to declare a forfeiture of this lease and option, with-

out further notice to lessee.

(3) That all mining operations on the premises

herein leased shall be conducted at the sole cost and

expense of lessee, and lessee shall not permit any

liens, claims, or other incumbrances of any nature

to exist against said mining claims during the time

he is in possession thereof under this lease, and shall

keep posted on said properties such notices of non-

liability as may be furnished to him by the lessor.

(4) That lessor, or her duly authorized agent,

shall have the right of free access to said mining

claims and any part thereof, for any lawful purpose,

at all times during the life of this lease.

(5) That, for the rights and privileges hereby

granted to the lessee, lessee shall immediately after

the receipt of each assay return, deliver to lessor, or

her duly authorized agent, seven and one half per

cent. (71/2%) of the gross amount of all gold, gold

dust, and other valuable metals and minerals mined

and extracted by lessee from said claims [285] or

shall deposit the same to the credit of lessor with

The First National Bank of Fairbanks, Alaska, or
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with such other bank or individual as lessor may
designate, retaining the remaining ninety two and

one half per cent. (92%%) in full compensation of

his work and labor in carrying on mining operations

on said ground.

(6) That, during the time lessee is in possession

of said property under this lease, he shall have the

use of any and all machinery and equipment in which

lessor has an interest, situate on said mining claims

or in the vicinity thereof.

(7) That, during each year that lessee is in pos-

session under this lease, he shall do, or cause to be

done, on each of said mining claims, the annual

assessment work required by law, and shall cause

due proof thereof to be made and filed in the office

of the Recorder of said Fairbanks Mining and Re-

cording Precinct, within ninety (90) days after the

expiration of each such labor year.

(8) That lessee may terminate this lease at any

time by giving to lessor thirty (30) days' notice of

his intention so to do, and, if he shall not have per-

formed the annual assessment work on said claims

for the labor year in which he shall so abandon or

terminate this lease, then such notice of intention to

abandon or terminate this contract shall be given not

less than thirty (30) days before the expiry of such

labor year.

(9) That, at the close of the period herein speci-

fied, or at its sooner termination in accordance with

the conditions hereof, all improvements of a per-

manent nature, constructed on or adjacent to the said

premises, in connection with the operations of lessee,

shall become and remain the absolute property of
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lessor, without the necessity for any further notice,

deed, or transfer, but lessee shall have a reasonable

time wherein to remove his personal property from

the said leased premises.

(10) That lessee agrees that, at the expiry or

sooner termination of this lease in accordance with

the provisions hereof, he will peaceably yield pos-

session of said premises to lessor. [286]

(11) Any violation of the terms and conditions

hereby agreed to by the lessee shall, at the option

of the lessor, forfeit all rights to results that may
have accrued prior to such violation, and the lessor

may thereupon re-enter into possession of the said

leased premises and re-take possesion thereof, as

freely as if by expiry of the term hereof.

(12) The lessor, in further consideration of the

foregoing, and in consideration of the sum of one

dollar, lawful money of the United States of America,

to her in hand paid by the lessee, the receipt whereof

is hereby acknowledged, does hereby give and grant

unto the said lessee the exclusive right, privilege,

and option, at any time during the life of this lease,

to purchase all of the hereinabove described lode

mining claims and any other lode mining claims in

said group, in which lessor owns an interest, for the

sum of five thousand dollars ($5,000.00), and all

royalties that shall be paid to lessor as a result of

the lessee's mining operations on said properties, or

of anyone holding under him, shall apply in pay-

ment and reduction of said purchase price.

The terms and conditions hereof shall inure to the

benefit of, or bind, as the case may be, the heirs,
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executors, administrators, and assigns of the parties

hereto.

In testimony whereof, the parties hereto have

hereunto set their hands and seals, on the day and

year hereinabove first written.

EDNA G. PILGRIM (Seal)

C. E. FARRELL (Seal)

Signed, sealed, and delivered in the presence of

:

R. H. GEOGHEGAN
WILLIAM D. M. FORBES

United States of America,

Territory of Alaska—ss.

This is to certify that, on this, the 23 day of

January, A. D, one thousand nine hundred thirty-

four, before me, the undersigned, a Notary Public

in and for the Territory of Alaska, duly commis-

sioned, sworn, and acting, personally came Edna G.

Pilgrim and C. E. Farrell, to me known to be the

individuals mentioned in and who executed the [287]

within and foregoing instrument, and they acknowl-

edged to me that they signed and sealed it as their

free and voluntary act and deed, for the uses and

purposes therein specified.

In testimony whereof, I have hereunto set my hand

and affixed my official seal, on the day and year above

in this certificate first written.

[Seal] R. H. GEOGHEGAN,
Notary Public in and for the Territory of Alaska.

My commission expires 12 October 1937.
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DEFENDANTS' EXHIBITS J, K, L & M.

These exhibits are ASSAY MEMORANDA of gold

deposited for Assay at the First National Bank of

Fairbanks, Alaska, said memoranda being furnished

depositors by said bank and showing, under the

heading '^Gold", that the fineness of the gold de-

posited on the following dates by the following per-

sons is as follows

:

Exhibit J—Grant & Matheson, July 5, 1930—

754/lOOOths.

Exhibit K—Grant & Bolin, May 8, 1931—

758y2/1000ths.

Exhibit L—Grant & Deeming, June 21, 1932—

758/lOOOths.

Exhibit M—Mutchler Bros. & Grant, Aug. 24, 1935

—767/lOOOths.

DEFENDANTS' EXHIBIT N.

AGREEMENT OF SALE.

This agreement made and entered into this 24th

day of September, 1932, by and between O. M. Grant

of Fairbanks, Alaska, party of the first party, and

Mutchler Brothers, of Fairbanks, Alaska, parties

of the second part, Witnesseth

:

That the party of the first part, for and in con-

sideration of the sum of One Hundred Fifty Dollars,

in hand paid, receipt whereof is hereby acknowl-

edged, hereby options and agrees to sell to the [288]

parties of the second part, upon the terms and con-

ditions hereinafter set forth, the following described
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lode mining claims, and mining machinery and equip-

ment thereon and thereto belonging, to-wit:

An midivided one quarter (y^) interest in and to

Irishman No. 1 lode claim, together with buildings,

machinery, equipment thereon to the extent of the

same fractional interest i.e. (%).
An undivided one quarter (^) interest in and to

Irishman Number 2 Lode Claim and the mining

machinery, equipment and buildings thereon save and

except the vendor reserves for himself his private

cabin which is situate on this claim.

An undivided one half (%) interest in and to

each of the following described lode claims and the

buildings, machinery, and equipment thereon and

thereto belonging, to-wit : Grant Fraction Lode Claim

and Airplane Lode Claim.

The farther sum of Three hundred fifty ($350.00)

dollars shall be paid to the party of the first part

on or before the 1st day of June, 1933 and the fur-

ther additional sum of One Thousand Dollars

($1,000.00) shall be paid to the party of the first

part by the parties of the second part out of the

gold recovered from the ground from their con-

templated mining opeations thereon it being under-

stood and agreed that one quarter (Y^) of the gross

proceeds of such mining operations accruing and be-

longing to the parties of the second part, be paid

over out of each cleanup to the party of the first

part imtil he has received the full $1,000.00 due him

under this agreement.

The party of the first part agrees to place in escrow,

with the First National Bank of Fairbanks, Alaska
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a good and sufficient conveyance of the property

herein described with instructions to said bank that

said conveyance be delivered to the parties of the

second part as soon as their part of this agreement

has been fuhilled. In the event that the parties of

the second part fail to make the payment of $350.00

herein set forth, at the time it is due, then the bank

are instructed to return this deed to the party of

the first part and this agreement is void.

Time is of the essence of this agreement and this

agreement [289] shall bind and inure to the benefit

of the heirs, administrators, executors, and assigns

of the various parties hereto.

In witness whereof the parties hereto have here-

unto set their hands and seals at Fairbanks, Alaska,

this 24th day of September, 1932.

O. M. GRANT, Vendor

MUTCHLER BROTHERS
By Geo. Mutchler

David Mutchler

John Mutchler

Signed, sealed and delivered in the presence of:

VIRGINIA M. RIVERS
DAN McDonald.

United States of America,

Territory of Alaska—ss.

This is to certify that before me a notary public

in and for Alaska, appeared O. M. Grant, who is

personally known to me, and he acknowledged before

me that he executed the foregoing contract of sale
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as his free and volimtaiy act and deed for the uses

and purposes therein set forth.

In witness whereof I have hereunto set my hand

and official seal this 24th day of September, 1932.

[Notarial Seal] DAN McDONALD,
Notary Public in and for the Territory of Alaska,

My commission expires Feb. 27th, 1934.

DEFENDANTS' EXHIBIT O.

THIS INDENTURE, Made the 24th day of

September in the year of our Lord one thousand

nine hundred and thirty-two, between O. M. Grant,

of Fairbanks, Alaska, the party of the first part,

and Mutchler Brothers, of Fairbanks, Alaska, the

parties of the second part,

WITNESSETH : That the said party of the first

part, for and in consideration of the sum of One

($1.00) DOLLARS, Gold Coin of the United States

of America, to him in hand paid by the parties of

the second part, the receipt whereof is hereby ac-

knowledged, has granted, bargained, sold, remised,

released and forever quit-claimed and by these [290]

presents does grant, bargain, sell, remise, release

and forever quit-claim unto the said parties of the

second part, and to their heirs and assigns the fol-

lowing named lode claims, or interests therein,

to-wit

:

'

An undivided one quarter (i^) interest in and to

Irishman No. 1 Lode Claim.
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An undivided one quarter (1/4) interest in and to

Irishman No. 2 Lode Claim.

An luidivided one half (%) interest in and to

Grant Fraction Lode Claim.

An undivided one-half (I/2) interest in and to Air-

plane Lode Claim.

All situate on Ester Dome, near head of St.

Patrick Creek, Fairbanks Recording Precinct, Ter-

ritory of Alaska.

Also all buildings and other improvements, min-

ing machinery and equipment (save and except the

private cabin of the vendor located on Irishman

No. 2 Claim) are hereby conveyed to the vendees in

the same proportion as the said mining claims are

hereby conveyed, the vendees hereby acquire the same

fractional interest in the buildings, machinery and

equipment as they acquire in the real property.

Together with all and singular the tenements,

hereditaments and appurtenances thereunto belong-

ing or in anywise appertaining, and the rents, is-

sues and profits thereof, and also all the estate, right,

title, interest, property, possession, claim and de-

mand whatsoever, as well in law as in equity, of the

said party of the first part of, in or to the said prem-

ises and every part and parcel thereof, with the

appurtenances.

To have and to hold, all and singular the said

premises, together with the appurtenances and privi-

leges thereto incident, unto the said parties of the

second part, and to their heirs and assigns forever.
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In witness whereof, the said party of the first part

has hereunto set his hands and seal the day and year

first above written.

[Seal] O. M. GRANT.

Signed, sealed and delivered in the presence of:

VIEGINIA M. RIVERS
DAN McDonald. [291]

United States of America,

Territory of Alaska—ss.

On this 24th day of September A. D. one thousand

nine hundred and thirty-two, personally came be-

fore me, Dan McDonald, a Notary Public in and

for said Territory, the within named O. M. Grant

to me personally known to be the identical person

described in and who executed the within instrument,

and he acknowledged to me that he executed the

same freely, for the uses and purposes therein men-

tioned.

Witness my hand and seal this 24th day of Sep-

tember, 1932.

DAN McDonald,
Notary Public in and for the Territory of Alaska.

My commission expires 2/27/34.

DEFENDANTS' EXHIBITS Q-1 TO Q-4,

INCLUSIVE.

These exhibits are ASSAY MEMORANDA of

gold deposited for Assay at the First National Bank

of Fairbanks, Alaska, by GRANT & MUTCHLER,
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said memoranda being furnished depositor by said

bank and showing, under the heading ''Gold", that

the fineness of the gold deposited on the following

dates is as follows

:

Exhibit Q-1—Oct. 2, 1933—762/lOOOths.

Exhibit Q-2—June 11, 1934—769/lOOOths.

Exhibit Q-3—June 11, 1934—7651/2/iaOOths.

Exhibit Q-4—Sept. 21, 1934—769y2/1000ths. [292]

DEFENDANTS' EXHIBIT S

ITEMIZED STATEMENT, in substance, show-

ing expense of operations on WASP lode claim from

June, 1933, to July, 1935, by Grant & Mutchler, as

follows

:

Labor, total $18,101.99

Merchandise and

supplies, total 8,207.83

TOTAL EXPENSE $26,309.82

DEFENDANTS' EXHIBIT S-1

CHECK on First National Bank. Dated Fair-

banks, Alaska, Aug. 15, 1935. No. 109. Payable

to Nickolofe Mines Inc. for $1,145.00. Signed

Mutchler Bros. & Grant, by O. M. Grant and David

Mutchler. Endorsed: Nickoloff Mines, Inc., Geo.

W. Albrecht, Treasurer.
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DEFENDANTS' EXHIBIT S-2

SUPPLEMENTAL STATEMENT, in substance

showing sundry expenses to be added to Defendants'

Exhibit S, totaling $2,503.92, making a grand total

of operations of WASP lode mining claim, as per

statements, invoices and checks submitted with ex-

hibit, of $28,813.74, and said exhibit also shows: [293]

Total expense of work on Irishman

No. 1, as previously reported to May
31, 1933 $22,024.91

Receipts of operations of Wasp Claim

from May, 1933, to August 24, 1935 58,262.31

DEFENDANTS' EXHIBIT S-3

This exhibit consists of miscellaneous invoices,

receipted bills, vouchers and cancelled checks paid

by Grant & Mutchlers supporting Defendants' Ex-

hibit S-2, Supplemental Statement of Expense.

DEFENDANTS' EXHIBIT T

THE FIRST NATIONAL BANK
Fairbanks, Alaska, Oct. 8, 1935

Mr. O. M. Grant, City

Dear Sir: This is to certify that the following

weights of retorted sponge were deposited by Grant

and Mutchler or Mutchler Brothers and Grant:
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Oct. 2, 1933 135.12 oz. Value $ 3,230.74

June 11, 1934 787.40 oz. 19,361.76

June 11, 1934 595.00 oz. 14,729.49

Sept. 21, 1934 324.80 oz. 8,305.64

Aug. 24, 1935 525.72 oz. 12,634.68

2368.04 oz. $58,262.31

(Signed) Geo. B. Wesch, Cashier. [294]

[Title of Court and Cause.]

ORDER AS TO ORIGINAL EXHIBITS

This matter coming on to be heard before the

Court upon the motion of the defendants O. M.

Grant, David Mutchler and John Mutchler, to have

certain original exhibits hereinafter mentioned

placed before the United States Circuit Court of

Appeals for the Ninth Circuit for its inspection,

and the Court being of the opinion that said motion

should be granted and being fully advised in the

premises,

IT IS HEREBY ORDERED That original ex-

hibits marked and numbered in the above entitled

cause as follows:

Plaintiff's Exhibit No. 1

Plaintiff's Exhibit No. 2

Plaintiff's Exhibit No. 3

Plaintiff's Exhibit No. 22

Defendants' Exhibit C
Defendants' Exhibit D

be sent by the Clerk of the above entitled Court to

the Clerk of the United States Circuit Court of Ap-
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peals for the Ninth Circuit as part of the Bill of

Exceptions upon the appeal herein, for the ex-

amination and inspection of said appellate Court in

the event that said Court may wish to examine or

inspect them in considering the appeal herein; and

IT IS FURTHER ORDERED That the original

documents so transmitted to said United States Cir-

cuit Court of Appeals for the Ninth [295] Circuit

are hereby made a part of the Bill of Exceptions

herein; and

IT IS FURTHER ORDERED That the Clerk

of this Court may withdraw from the proposed bill

of exceptions tendered by said defendants herein

the photostatic copies of said exhibits above men-

tioned.

DONE IN OPEN (^OURT at Anchorage, Alaska,

this 6th day of January, 1937.

SIMON HELLENTHAL
District Judge

Service of the foregoing Order by receipt of a

copy thereof, is acknowledged October 15, 1936.

JULIEN A. HURLEY
Attorney for Plaintiff [296]

[Title of Court and Cause.]

ORDER SETTLING AMENDED
BILL OF EXCEPTIONS

BE IT REMEMBERED That on the 15th day

of October, 1936, and within the time allowed by

law and the rules of this Court and the extensions of
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time heretofore granted hy orders of this Court, the

above named defendants, O. M. Grant, David

Mutchler and John Mutchler, served up plaintiff

herein and filed in this Court their Bill of Excep-

tions in comiection with their appeal from the judg-

ment of this Court in the above entitled action to the

United States Circuit Court of Appeals for the

Ninth Circuit; and

That thereafter within the time allow^ed by order

of this Court, the plaintiff herein served and filed

her objections and exceptions to said Bill of Ex-

ceptions of said defendants, and thereafter the at-

torneys for plaintiff herein and for said defendants

arrived at an understanding and agreement as to

the form and contents of said Bill of Exceptions of

said defendants as hereinbefore set forth, consist-

ing of 133 pages, and further agreed that the same

may be presented to the Judge of said Court who

tried said cause for allowance, settlement and filing

as said defendants' Amended Bill of Exceptions in

said cause;

NOW, THEREFORE, on this day of Janu-

ary, 1937, the matter of settling said Amended Bill

of Exceptions having come on regularly for hearing

before the above entitled Court, plaintiff [297] ap-

pearing by her attorney, Julien A. Hurley, and the

defendant, O. M. Grant, appearing by his attorney,

Charles E. Taylor, and the defendants, David

Mutchler and John Mutchler, appearing by their

attorney, Cecil H. Clegg, and the said Court, after

due hearing and being duly advised in the premises,

does now ORDER, ADJUDGE and CERTIFY
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That the foregoing Amended Bill of Exceptions,

consisting of 133 pages, be, and the same is hereby,

settled, allowed and filed by the Court as a true and

correct Bill of Exceptions in the above entitled

action.

IT IS FURTHER ORDERED and AD-
JUDGED That said Amended Bill of Exceptions

contains so much of the testimony, both oral and

documentary, together with pertinent exhibits, as is

necessary and proper in appealing said cause as

aforesaid, and includes the exceptions taken to the

rulings of the Court during the progress of the

trial; also, that said Amended Bill of Exceptions

sets forth said evidence in condensed and narrative

form, save as a proper understanding of the ques-

tions presented requires that part of it be set forth

otherwise in conformity to Rule 10 of the United

States Circuit Court of Appeals for the Ninth

Circuit.

IT IS FURTHER ORDERED That this cer-

tificate and order be attached to and made a part

of Defendants' Amended Bill of Exceptions in the

above entitled cause.

DONE IN OPEN COURT at Anchorage, Alaska,

this 6th day of January, 1937.

SIMON HELLENTHAL
District Judge

Service of the foregoing Amended Bill of Excep-

tions and of the above Order is acknowledged Janu-

ary 5, 1937, and I hereby consent that said Amended

Bill of Exceptions may be settled, allowed, signed
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and filed by the above Court as a true and correct

Bill of Exceptions in the above entitled cause.

JULIEN A. HURLEY
Attorney for Plaintiff

[Endorsed]: Filed in the District Court Terri-

tory of Alaska, 4th Div. Jan 8 1937. John B. Hall,

Clerk By K. D. Nordale, Deputy.

Entered in Court Journal No. 21, Page 29. [298]

[Title of Court and Cause.]

PRAECIPE
JOHN B. HALL, Clerk of the above entitled Court

:

You will please prepare transcript of the record

in the above entitled cause to be filed in the office

of the Clerk of the United States Circuit Court of

Appeals for the Ninth Circuit, at San Francisco,

California, upon appeal heretofore perfected to said

Court, and will include in said transcript the follow-

ing documents, papers and records, to wit

:

1. Amended Complaint.

2. Motion of John Mutchler and David

Mutchler to Strike Portions of Amended

Complaint.

3. Motion of O. M. Grant to Strike Portions of

Amended Complaint.

4. Order Overruling Motions.

5; Demurrer of O. M. Grant to Amended Com-

plaint.

6. Demurrer of John Mutchler and David

Mutchler to Amended C^omplaint.
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7. Order Overruling Demurrers.

8. Separate Answer of O. M. Grant.

9. Separate Answer of John Mutehler and
David Mutehler.

10. Reply to Separate Answer of O. M. Grant.

11. Reply to Separate Answer of John Mutehler

and David Mutehler. [299]

12. Order Referring Case to Judge Simon Hel-

lenthal (showing name of Judge making

order).

13. Motion to Dismiss as to defendant George

Mutehler.

14. Order Denying Motion.

15. Journal Entry of October 9, 1935, showing

cause taken imder advisement.

16. Order Adjourning 1935 Term of Court sine

die (showing name of Judge making Order).

17. Opinion of Court.

18. Findings of Fact and Conclusions of Law.

19. Motion to Strike Findings of Fact and Con-

clusions of Law.

20. Order Overruling Motion to Strike.

21. Motion for Dismissal of Action.

22. Order Overruling Motion.

23. Exceptions of Defendants to proposed Find-

ings of Fact and Conclusions of Law.

24. Defendants' Proposed Findings of Fact and

Conclusions of Law.

25. Order Rejecting Defendants' proposed Find-

ings of Fact.

26. Judgment.

27. Motion to Vacate Judgment.
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28. Exception to Judgment.

29. Motion for New Trial.

30. Order Overruling Motion for New Trial.

31. Motion for Extension of Time to file Bill of

Exceptions.

32. Order Granting Extension of Time 90 days.

33. Order Granting Extension of Time to Sep-

tember 1, 1936.

34. Notice of Appeal of defendant Grant.

35. Notice of Appeal of David Mutchler and

John Mutchler.

36. Petition for Appeal.

37. Assignment of Errors.

38. Order Fixing Amount of Supersedeas and

Cost Bonds.

39. Bond of O. M. Grant on Appeal, approved by

Clerk.

40. Cost Bonds of John Mutchler and David

Mutchler on Appeal. [300]

41. Order Allowing Appeal.

42. Order Extending Time to file Bill of Excep-

tions to October 15, 1936.

43. Order Extending Time to File Bill of Ex-

ceptions to November 1, 1936.

44. Order to Forward Original Exhibits.

45. Designation of Place of Hearing Appeal.

46. Citation on Appeal.

47. Stipulation re Printing of Record.

48. Order Extending Time to Docket Appeal to

January 15, 1937.

49. Orde]' Extending Time to Docket Appeal to

March 1, 1937.
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50. Amended Bill of Exceptions.

51. Order Settling Bill of Exceptions.

52. Praecipe for Transcript.

This transcript to be prepared as required by law

and the rules of this Court and of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit and to be filed in the office of the Clerk of the

United States Circuit Court of Appeals for the

Ninth Circut, at San Francisco, California, on or

before the first day of March, 1937, pursuant to the

order of this Court.

CHAS. E. TAYLOR
Attorney for Defendant

O. M. Grant, Appellee

CECIL H. CLEGG
Attorney for Defendants

David Mutchler and

John Mutchler, Appellees

Service of the foregoing Praecipe by receipt of a

copy thereof, acknowledged January 11, 1937.

JULIEN A. HURLEY
Attorney for Plaintiff

[Endorsed]: Filed in the District Court Terri-

tory of Alaska, 4th Div. Jan 11 1937 John B. Hall,

Clerk By Deputy. [301]
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[Title of C'ourt and Cause.]

CERTIFICATE OF CLERK OF THE DIS-
TRICT COURT TO TRANSCRIPT OF
RECORD.

I, JOHN B. HALL, Clerk of the District Court

for the Territory of Alaska, Fourth Judicial Di-

vision, do hereby certify that the foregoing, con-

sisting of 301 pages and 6 original exhibits, consti-

tutes a full, true, and correct transcript of the

record on appeal in cause No. 3802, entitled; Edna
G. Pilgrim, plaintiff, vs. O. M. Grant, George

Mutehler, David Mutehler, and John Mutchler, de-

fendants, and was made pursuant to and in accord-

ance with the Praecipe of the defendants and ap-

pellees, filed in this action, and by virtue of the said

Appeal and Citation issued in said cause, and is the

return thereof in accordance therewith, and

I do further certify that the Index thereof, con-

sisting of pages "a", "b", and ''c" constitute a

correct index of said Transcript of Record, and that

the list of attorneys, as shown on page ''d", is a

correct list of the attorneys of record ; also that the

cost of preparing said transcript and this certificate,

amounting to $47.25, has been paid to me by counsel

for appellants in this action.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said Court this 4th

day of February, 1937.

[Seal] JOHN B. HALL
Clerk, District Court, Territory of Alaska,

4th Div.
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[Endorsed]: No. 8463. United States Circuit

Court of Appeals for the Ninth Circuit. O, M.

Grant, Da^id Mutchler, and John Mutchler, Appel-

lants, vs. Edna G. Pilgrim, Appellee. Transcript of

Record. Upon Appeal from the District Court of

the United States for the Territory of Alaska,

Fourth Division.

Filed February 17, 1937.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.


